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When a traveler travels, he keeps up with what’s going on Coke—with a capital, please—when you refer to our 
in the world by reading a daily newspaper. In some places, product by its popular abbreviation. 


that means a traveler reads a Traveler to keep informed. P.S. Travelers everywhere look for the familiar red sign 


Confusion is spared by the fact that Traveler ... the that says ““Coke”—and means delicious refreshment. 
newspaper ... is spelled with a capital “T”. Names of 
all newspapers get capital treatment. 


And so, of course, do the trade-marked names of prod- 
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$ PANNING the whole world of government contracts questions, the swift their 
regular releases of CCH’s Government Contracts Reports hurry to subscribers she 


details of all new developments concerning:—Procurement, with its Bids, Con- 












































tract Clauses, Labor Requirements, Contract Regulations—Settlement, with its 300 
Performance Costs, Price Adjustments, Payments, Supporting Vouchers, Appeal 
ce : : ; com 
Procedures, Judicial Review—Modification, whether by Supplemental Agree- 
ment, or Change Orders, or ‘‘Extras'’ Orders—Cancellations—Profit Limita- isn 
tions—Renegotiation—Termination—Emergency Amortization. —_— 
What's more, everything is explained, organized, coordinated to give Pra 
you always the very latest, complete picture of what's what in this field—to b 
give you the facts and information you need, when you need them, in handling Y 
government contracts law puzzlers. & ) 
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Are you concerned with labor relations law? Wage-hour problems? tio 
Or any other angle of the law regulating employer-employee-union relations? 
Then it is reported at once—fully, accurately, helpfully—in CCH's vigilant ant 
Labor Law Reports. For informative weekly issues encompass the whole worka- try. 
day world of statutes, regulations, rulings, court and administrative decisions, ing 
forms, instructions, and the like, concerning the important federal and state tha 
regulation of labor relations and wages and hours problems. ag 
Included are detailed explanations of emerging developments under the Co 
Taft-Hartley Act, National Labor Relations Act, Fair Labor Standards Act, . 
Railway Labor Act, veterans’ reemployment rights, anti-discrimination laws, | 
government contracts law relating to labor, anti-injunction laws, and state wig 
labor relations and wage-hour laws, among others. Six 
You're always in step with the labor law parade, always have the latest for 
pertinent details under your subscription for CCH'’s LABOR LAW REPORTS. Sai 
~ 
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DesiGNeD specifically for the man concerned with the everyday prob- - 
lems involving federal and state antitrust enforcement and regulation of trade 
and business practices! The regular, biweekly releases of CCH’'s Trade Regu- p 
lation Reports dispatch to subscribers “the last word” on the Federal Trade th 
Commission Act (with the McGuire Fair Trade Amendment), Sherman and Clayton pa 
Antitrust Acts, Robinson-Patman Price Discrimination Act, state fair trade acts, 
state antitrust laws and other pertinent trade regulatory laws—federal and state. ti 
Court decisions interpreting these Acts, rulings of the Federal Trade t 
Commission, and its rules of practice and procedure are faithfully reported. as 
Trade Practice Conference Rules are reproduced in full text. -” 
ame In short, as a subscriber, you always know the what’s what and why of pC 
all relevant changes and new developments—as they break. of 
of 
Write for complete details on these and other fields of interest. m 
h SO 
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Views of Our Readers 





® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or views expressed in any communication. 





Praises Article 
by Mr. Pettengill 


® No doubt you are glad to hear 
from your readers. I wish to say that 
the JouURNAL has been an inspiration 
to me. Naturally, some articles 
appeal to me more than others. What 
I wish to emphasize is that articles in 
support of our constitutional tradi- 
tions have made the JouRNAL the 
outstanding publication of our coun- 
try. These articles have been inspir- 
ing. I think everyone should know 
that Frank Holman’s essays have had 
a great influence among members of 
Congress as well as lawyers. 

Your June issue carried the keenest 
and most effective essay about the 
Sixteenth Amendment that I have 
found anywhere. I refer of course to 
Samuel Pettengill’s article entitled 
“Class War and the Income Tax”. If 
we do not take adequate protective 
measures, the Sixteenth Amendment 
will be the only part of the Constitu- 
tion to survive. The administration 
of the law has been worse than the 
law itself, and put every traditional 
principle into reverse. I hope that 
this subject is kept alive in your 
pages. 

The kind of articles I have men- 
tioned have genuinely reflected the 
“objects” of the Association, includ- 
ing the avowed honoring of the 
Constitution. No other association 
of lawyers has equalled the record 
of the American Bar Association. 

know that no class of citizens is 
move acutely and intelligently ab- 
soled in patriotic issues than the 
la\ yers. I secured three new mem- 
be:: for the American Bar Associa- 


tion by merely persuading them to 
take the JouRNAL home and read it. 
They have thanked me repeatedly 
Ce 


CARROLL N. WHITMAN 


Rochester, New York 


More on 
Mr. Pettengill 


"Mr. Samuel Pettengill opens his 
article on “Class War and the In- 
come Tax” in your June issue by 
quoting the prophecy of Mr. Justice 
Field in Pollock v. Farmers Loan & 
Trust Co., 157 U. S. 429, to the effect 
that the adoption of a federal in- 
come tax would create “a war of the 
poor against the rich, a war constant- 
ly growing in intensity and bitter- 
ness”. 

To the astonishment of many of 
Mr. Pettengill’s readers he contends 
that this prophecy has come to pass! 
Any study of the currents of public 
opinion would seem to demonstrate 
that if ever in this country there was 
a “‘war of the poor against the rich”, 
it has disappeared. In our last na- 
tional election there was less of bit- 
terness, less evidence of the class 
struggle than in any election within 
the memory of living man. 

How contrary Mr. Pettengill’s 
view is to that of impartial observers 
who stand above the political battle 
as Mr. Pettengill does not is illus- 
trated in John Kenneth Galbraith’s 
American Capitalism (1952), gen- 
erally acclaimed as the ablest an- 
alysis and defense of capitalism that 
has been written in many years. In 
considering the use of our income 





Galbraith writes: 


tax to stabilize our economy, Mr. 


It is doubtful, incidentally, if any 
single device has done so much to 
secure the future of capitalism as this 
tax. ... The income tax is the great 
buttress of inequality. The rich man 
no longer has the embarrassing task 
of justifying his higher income on 
grounds of ability, diligence or higher 
natural right. He needs only to point 
to the tax he has to pay. : . . Conserva- 
tives should build a statue to it and 
its inspired progenitor, President Taft. 


True it is that World War II plus 
the prolonged cold war have laid ex- 
traordinary burdens on our country 
and that the income tax is steeply 
graduated to distribute the burden 
according to ability to pay. If this 
is objectionable, what is the alterna- 
tive? France and Italy manage their 
taxes quite differently. There, the 
rich do escape much of the burden 
of taxation. And it is there that the 
class war can be studied at its bitter- 
est, its most threatening. It is there 
that communism comes closest to 
control in spite of the stupidities of 
the Kremlin. Let Mr. Pettengill lay 
aside the trappings of the apostle of 
gloom long enough to travel exten- 
sively in these countries. He will dif- 
fer widely from most of our travellers 
abroad if he fails to come back better 
satisfied with our management of the 
painful burdens of taxation. 


BENJAMIN H. Kizer 


Spokane, Washington 


Karl Marx 
and the Income Tax 


" The syllabus to Mr. Pettengill’s 
article, “The History of a Prophecy: 
Class War and the Income Tax” (in 
the June issue of the JoURNAL 473) 
is, I regret to say, in the Goebbels- 
Ehrenberg-Das Reich-Pravda dialec- 
tic which far too many are offering 
and accepting in place of reasoned 
discourse in this country today. 
The implication is that because 
Karl Marx believed in high income 
taxes, all who support income taxes 
(including a Republican Adminis- 
tration in 1909) are in some way 
tainted with Marxism. One might as 


(Continued on page 776) 
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The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of 
judicial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
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Views of Our Readers 





(Continued from page 771) 


well argue that because Mahomet 
believed in an anthropomorphic god, 
all who do are crypto-Moslems, even 
though they claim to be Jews or 
Christians! This sort of reasoning is 
nonsense. At least in their profes- 
sional communications with one an- 
other lawyers might set an example 
of elemental intellectual discipline 
in an era of anti-intellectuality. It 
might be well for us to remember 
that we are supposed to be a learned 
profession. The first two or three 
principles of logic, it is suggested, 
may still have a certain utility in 
contributing to the suggested ob- 
jective. 

Since reacting as I have above to 
the article cited, I have seen Miss 
Howorth’s protest to an earlier as- 
sociation in the June issue of the 
JOURNAL (page 514) of Marxism with 
favor for the income tax. Is there, in 
the good old Marxist-Hitlerian tra- 
dition, a “line” on this point? If so 
my reference to an un-American and 
detestable dialectic is more exact 
than ever I had suspected. I protest 
its presence in the JOURNAL as un- 
worthy of a learned profession’s 
book. Let inflamers of passions, 
arousers of false fears and other pros- 
tituters of words take themselves to 
the soap-boxes or to the filthy little 
sheets the world has no reason to be 
expected to respect. 


Covey T. OLIVER 
Berkeley, California 


Karl Marx 
and Tax Reduction 


* In the June, 1953, issue of the 
JouRNAL, at page 514, there appears 
a statement signed “Lucy Somerville 
Howorth, Washington, D. C.”, in 
which she takes exception to a state- 
ment in my article on the Reed-Dirk- 
sen Amendment, published in the 
March, 1953, issue of the JOURNAL. 
The statement to which she objects 
is this: “Opposition to the revised 
amendment can be explained only 
by an adherence to the 
philosophy of Karl Marx.” 
She states that, “It is time to call 
a halt to the practice of insinuating 


taxation 
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that any[{one] who differ|s] with a 
stated viewpoint is a subversive or 


communist traitor.” I regret that 
Miss Howorth has placed such a 
construction upon my statement. I 
can assure her that no such meaning 
was intended. 

The matter that I was discussing 
was the new Reed-Dirksen Amend- 
ment which does not prescribe the 
top rate of tax that Congress may 
impose, either in peace or war, but 
merely limits the degree of tax rate 
progression to 15 percentage points, 
thereby disposing of an objection 
made to the other forms of amend- 
ment that they might impair the 
government's power to raise needed 
revenue in time of peace. 

The statement which has been 
criticized was intended merely to 
point out that objection to the re- 
vised amendment must be _ based 
upon a belief that “a heavy progres- 
graduated income tax” 
should be permitted and that this 
was an acceptance of the income tax 
plank in the Marx platform. This 
plank, of course, has been accepted 
by our own Congress in the enact- 
ment of the existing income tax law 
where the individual rates run from 
22.2 per cent to 92 per cent. I certain- 
ly do not regard the members of 
Congress as “subversive or commu- 
nist traitors”. 

Incidentally, I would call. Miss 
Howorth’s attention to the fact that 
it is a common practice in discussing 
the matter of tax limitation to refer 
to the platform of Karl Marx, and 
the virtual acceptance of its taxation 
planks by our Congress. 


sive or 


RosBert B. DRESSER 
Providence, Rhode Island 


Agrees with 

Mr. Dresser 

®Have just read the letters in your 
May issue on Mr. Dresser’s article in 
the January issue and hasten to write 
you one member’s complete agree- 
ment with Mr. Dresser. 

The tax limitation amendment 
must be adopted if this nation is to 
survive as the nation created by the 
founding fathers. 







Experience proves politicians wi 
spend all they can raise. “Tax an: 
tax and spend and spend” and “aft 
me the deluge” are the slogans of t: 
many mentally dishonest dem 
gogues, insane for power. Those wh 
put their shoulders to the wheel o' 
Marx’s theory (everyone knows wh: 
they are) and strive mightily t 
advance his graduated income ta. 
will not be forgotten by those wh: 
want to preserve incentive to individ 
ual initiative. 

All, except the blind or dumb, ca: 
see the issue is Marxism or individ 
ualism. 

The voters, who recently threw th: 
bosses of these men out, revolted 
against a situation whereby the ad 
vancers of Marx’s theory had cut the 
government in for 52 per cent plus 
of all corporate profits, then for 25 
per cent plus of what remained when 
paid out in dividends and _ then, 
under the name of death tax, im 
posed a substantial further cut on 
what little still remained in private 
business. 

It is essential not to overlook the 
fact that the 25 per cent limitation 
does not affect the taxing power of 
the states and that its adoption will 
restore government at home. 


Joun E. HuGues 


Chicago, Illinois 


The Draft Covenant 
on Human Rights 


® With this I am referring to the 
letter dated April 3, 1953, from Secre 
tary John Foster Dulles to Mrs. Os- 
wald B. Lord, U.S. Representative 
on the U.N. Commission on Human 
Rights. In this letter which was made 
public in The Department of State 
Bulletin, April 20, 1953, page 580 
the Secretary informed Mrs. Lord 
that in the opinion of the Adminis 
tration a change in approaching the 
problem of Human Rights was neces 
sary. The U.S. Representative was 
advised that the promotion 0! 
Human Rights, as far as the U.S 
was concerned, ought to be achieved, 
among other things, by example and 
education and such health, welfaré 

(Continued on page 778 
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and other technical assistance pro- 
grams as would raise the standard of 
living throughout the world. 

At the same time, the Secretary of 
State informed Mrs. Lord of the con- 
clusion reached by the U.S. Govern- 
ment that we should not at this time 
become a party to any multilateral 
treaty such as that contemplated in 
the Draft Covenant on Human 
Rights. 

The importance of the decision 
of the Administration not to sign the 
Covenant and similar documents 
cannot possibly be overestimated. At 
least for the time being the danger 
has passed that U.N. treaties, al- 
though they might be incompatible 
with basic American concepts and 
infringe upon American interests, 
become the supreme law of the land 
by virtue of the automatism of Arti- 
cle VI of the Constitution. 

Readers of this JoURNAL have, of 
course, been aware of the opposition 
of the American Bar Association to 
the Draft Covenant. It will be re- 
called that back in 1948 President 
Holman was first to emphasize all 
the far-reaching implications of 
treaty law. The American people 
are greatly indebted to Mr. Holman. 

Special credit, however, must be 
given to one committee of the Amer- 
ican Bar Association, i.e., the Stand- 
ing Committee on Peace and Law 
Through United Nations. It is this 
Committee which has been doing an 
outstanding job in alerting the pub- 
lic to the dangers stemming from 
these U.N. activities. In the face of 
much opposition, not always pleasant 
to endure, the Committee on Peace 
and Law has never relaxed its efforts 
to criticize most effectively U.N. 
draft covenants on Freedom of Infor- 
mation, Freedom of Speech and 
Press, Newsgathering and the Inter- 
national Right of Correction, as be- 
ing much too restrictive and out of 
harmony with American ideas, as 
well as the Genocide Convention, “as 
submitted”, and the Draft Inter- 
national Covenant on Human 
Rights. Several members of the Com- 
mittee wrote articles which were pub- 
lished in the JouRNAL. In addition to 
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these important contributions, the 
Committee would sum up its analy- 
sis of the problem in its reports dated 
September 1, 1949; September 1, 
1950; September 1, 1951; February 
1, 1952; September I, 1952, respec- 
tively. Inspired by the patriotic de- 
sire to defend the national interest 
of the United States, these reports 
represent the very best of legal 
scholarship to the effect that they 
would invariably be adopted by the 
House of Delegates. 

The Administration’s refusal to 
sign the Covenant is a fitting reward 
for the unselfish devotion which the 
Standing Committee on Peace and 
Law Through United Nations 
through the years has so consistently 
shown to the principles of the Amer- 
ican Constitution. Whenever the de- 
finitive the proposed 
United Nations treaties dealing with 
Human Rights is written, the Stand- 
ing Committee on Peace and Law 
Through United Nations of the 
American Bar Association may rest 


history of 


assured that in this account it will 

undoubtedly be accorded a most con- 

spicuous and honorable place. 
WILLIAM FLEMING 

Department of Political Science 

Ripon College 

Ripon, Wisconsin 


Disagrees with 
Mr. Marryott 


® Franklin J. Marryott’s letter in 
the May issue is amusing, but it 
should not be overlooked. It is 
symptomatic of the type of thinking 
that today is resulting in attacks on 
all of our cherished freedoms—press, 
speech and thought. 

It is relatively unimportant 
whether or not Mr. Conard em- 
ployed valid statistics and drew prop- 
er conclusions in comparing Work- 
men’s Compensation with the F. E. 
L. A. The majority of the readers 
of this publication are probably 
aware of the weaknesses of statistics. 
Before I, for one, accept the conclu- 
sions of any statistician, I analyze his 
selection of statistics and his basic 
premises. 

What does concern me and cause 
me for the first time in more than 
twenty years of professional practice 


to write a letter to an editor 
Mr. Marryott’s not-very-well vei 
threat. This insurance executi 
who has been compelling his s: 
lawyers to read the JouRNAL becai 
he thought it contained propagan:la 
favorable to his business, wants tiie 
editors to keep out “false proj:a- 
ganda”. 

I am interested in seeing neithe 
the status quo of the insurance busi- 
ness protected nor attacked. I do 
want to see the JOURNAL continue to 
be a forum where both sides of any 
controversial subject can be pre- 
sented. When an article cannot be 
published because the editors or any 
number of readers disagree with the 
author, we have totalitarianism at 
its worst. It is just too bad that Mr. 
Marryott will have to continue to be 
on his guard to counteract what the 
JouURNAL may have to say. I am confi- 
dent that the members of this Asso- 
ciation will support the Board of 
Editors in the policy stated on the 
editorial page under the heading 
“Signed Articles” even if we lose a 
few subscriptions from Marryott and 
his ilk. 

RAYMOND I. SUEKOF! 


Chicago, Hlinois 


More on 
Workmen's Compensation 


®" I read and enjoyed the article by 
Protessor Alfred F. Conard entitled 
“Workmen’s Compensation: Is It 
More Efficient than Employers’ Lia- 
bility?” I also enjoyed reading the 
letters in the May, 1953, issue on 
pages 431 and 432 disagreeing with 
and supporting the article. 

I note that Franklin J. Marryot, 
Vice President of the Liberty Mutual 
Insurance Company, thought that 
your JOURNAL should never have 
printed the article as it would be “a 
very good way to make insurance 
lawyers angry and very unenthusi:s- 
tic about the American Bar Associa- 
tion”. On the other hand, Lois G. 
Forer, of Philadelphia, thought \'r. 
Conard not only right, but added 
additional considerations reinforci':2 
his conclusions. 

I have been a member of 

(Continued on page 7 
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Views of Our Readers 


(Continued from page 778) 
American Bar Association for many 
years and it is part of my job as 
Editor-in-Chief of the NACCA Law 
Journal to review the AMERICAN BAR 
ASSOCIATION JOURNAL, among other 
journals, and comment on its articles 
in the NACCA Law Journal. 

I have always believed and still 
believe that the American Bar Asso- 
ciation represents all lawyers, both 
plaintiff and defendant; and that it 
cannot maintain a healthy JouRNAL 
unless its pages are open to all sides 
of any legal controversy. 

The three thousand lawyers in the 
National Association of Claimants’ 
Yompensation Attorneys (NACCA 
for short) are interested in all types 
of personal injuries under the work- 
men’s compensation acts as well as 
under railroad, admiralty and tort 
law, and were naturally interested in 
Professor Conard’s view. We do not 
take the position, feared by Mr. 
Marryott, that the workmen’s com- 
pensation acts ought to be over- 
thrown and the F.E.L.A. substituted. 
We prefer improvement of the work- 
men’s compensation laws so that 
widows in the majority of states will 
receive hereafter more than the 
national average of about $5000 for 
the death of their husbands, and men 
who lose two eyes or two legs will 
receive more than the $10,000 na- 
tional average; but we do not believe 
that the compensation system at this 
time should be wiped out completely 
and the F.E.L.A. substituted. 

However, we do not believe at 
this time that the F.E.L.A. and the 
Jones Act should be put out of exist- 
ence and replaced by the present 
deficient workmen’s compensation 
acts of the forty-eight states or of the 
federal acts. We disagree with the 
House of Delegates of the American 
Bar Association who have recom- 
mended that the state workmen’s 
compensation acts should replace the 
present F.E.L.A. which, in our opin- 
ion, is far more efficient than the 
present state workmen's compensa- 
tion laws. 

We hope that your excellent Jour- 
NAL will continue to print both sides 
of the controversy even if insurance 
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lawyers become “angry and very 
unenthusiastic about the American 
Bar Association”. 

However, I want to commend both 
Mr. Marryott and Mrs. Forer for 
their courage in expressing their 
opinions on controversial subjects. 

Incidentally, I have been urging 
all NACCA members, not already 
members of the American Bar Asso- 
ciation, to join the ABA, as I believe 
we should all work to advance the 
science of jurisprudence and _pro- 
mote the administration of justice 
for all injured persons. These people 
have the right to have their view- 
point presented certainly on an equal 
par with the viewpoint of insurance 
companies who collect the premiums 
for such injuries. 


SAMUEL B. Horovitz 
Boston, Massachusetts 


Workmen's Compensation 

in Michigan 

*" Mr. Franklin J. Marryott’s pro- 
test against the article by Alfred F. 
Conard, which appeared in the 
December, 1952, issue of the Jour- 
NAL, prompts me to set forth some 
information about the inefficiency 
with which the Workmen’s Compen- 
sation Act operates in Michigan. 

In 1911 the Statutory Committee, 
which was created to study the feasi- 
bility of a Workmen’s Compensation 
Act for Michigan, ascertained that 
out of every premium dollar paid by 
employers to insurance carriers for 
protection against liability suits ap- 
proximately 38 per cent was paid to 
the injured employee. A study of the 
statistics of the Department of Insur- 
ance for the State of Michigan, for a 
period covering seven years, shows 
that out of every premium dollar re- 
ceived by the insurance carrier for 
workmen’s compensation insurance 
approximately 41 per cent was paid 
in benefits. These benefits include 
medical benefits, which approximate 
one third of the total. It would there- 
fore appear at the present time that 
out of every premium dollar the 
workers are receiving benefits total- 
ing a bit more than they were receiv- 
ing back in 1911, but they are only 









receiving about 27 per cent of | \e 
premium dollar in direct benefits 

Any system of insurance that 0) )<1- 
ates at a 55 per cent to 60 per cont 
retention figure must be deemed ‘1 
efficient. The Workmen’s Compen 
sation Act of Michigan was intenced 
to be simply administered, in a 
fashion so that the worker could 
easily understand it and maintain 
his rights thereunder. At the present 
time the law is so complicated that 
the overwhelming majority of law 
yers do not understand it, refuse to 
handle it, and the entire practice of 
workmen’s compensation is in the 
hands of a few specialists. 

A glance at the index of Michigan 
Reports will show that our Supreme 
Court, which reviews compensation 
cases on leave granted, considers a 
great many workmen’s compensation 
cases, and its decisions often contain 
minority dissenting opinons. 

In Michigan, one must therefore 
conclude that the Workmen’s Com- 
pensation Act is costly to the employ 
er, inadequately indemnifies the em 
ployee, and is of substantial benefit 
only to the insurance carriers and to 
the lawyers, both for claimants and 
insurers, who practice in the field. 


BENJAMIN Marcus 


Muskegon, Michigan 


Likes Article 

by Mr. Crotty 

" The splendid paper entitled 
“Character and the Law Schools” by 
Homer D. Crotty appearing in your 
May, 1953, issue deserves the highest 
praise. My belief in the matters dis 
cussed therein is in accord, and goes 
back even to pre-law-school days. 

It is noteworthy that our accredit 
ing bodies, both professional and 
legislative, in setting up entrance re- 
quirements for the study of law, have 
failed to provide against the “evil” 
complained of. My own short obser- 
vation convinces me that the poo! 
moral and ethical “risks” are created 
by the type of prelaw courses 
cepted. How can accounting, spc'! 
ing, economics, management, sa!s 
manship and the like properly con/Ji- 

(Continued on page 7. 2) 
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tion and train the minds of prelaw 
students either in good morals or in 
What is a solid 
foundation in the classics, with some 


ethics? needed is 
mathematics, history and science, all 
of which will ruggedly train the in- 
tellect and the will of the prospective 
lawyer. 

Of course, these suggested subjects 
are difficult 
But, if the 
enough, the sacrifice entailed is not 


and the road is rocky. 
goal is prized highly 


significant. 

There is no apparent shortage of 
lawyers, and I know of no suggestion 
to seek numbers in preference to 
quality. 

EUGENE J. CHESNEY 
Cleveland, Ohio 


Amplification and 

a Correction 

=" | would refer to the very interest- 
ing article by Mr. Morse Erskine [39 
A.B.A.J. 279, April, 1953] on the se- 
lection of judges in England and 
venture to make comments, 
the one by way of amplification and 


two 


the other as a correction. 

It seems to me that Mr. Erskine 
did not place sufficient stress upon 
the fact that practically all the judges 
appointed to the High Court and 
above are selected from those bar- 
risters who already hold the office of 
Queen’s Counsel. Almost the. same 
procedure is followed by the Lord 
Chancellor in his selection of 
Queen’s Counsel from “junior” bar- 
risters as in his selection of judges. 
Accordingly, a person appointed a 
judge has been at least once before in 
his life screened by those in authority 
and his fellow barristers, and presum- 
ably has not been found wanting. 

Mr. Erskine in a footnote states 
“The principal defect of the admin- 
istration of the law in England seems 
to be a system of costs under which 
the losing party must pay all the 
expenses of the other side including 
his attorneys’ fees.’’ I venture to sug- 
gest that this is not in fact the prac- 
tice in England. Without going into 
any great detail there are three usual 
types of orders as to costs made by 
the judge and incorporated in his 
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judgment. The first awards no costs 
to either party, the result of which is 
that each party pays his own fees and 
expenses. The other two orders 
known, technically, as “Solicitor and 
Client” and “Party and Party’ or- 
ders, offer to the winning party a sum 
which does not exceed generally 60 
per cent of his actual fees and ex- 
penses. The officer of the 
known as the “Taxing Master” has 
exclusive jurisdiction to determine 
the amounts so payable. It is true 
that a committee is 
amendments to this system, but I 
believe that the principle is to re- 


court, 


considering 


main inviolable. 

By etiquette of the English Bar, I 
must withhold my name and merely 
sign myself 

AN ENGLISH BARRISTER 


London 


A New Plan 

for Choosing Judges 

= It will be immediately apparent 
that the subject herein discussed 
will be by way of material departure 
from the mine run of comments ap- 
pearing in this publication. The 
import of its delicacy is not under- 
estimated. 

We must assume, however, that it 
never intended that 
ation should not be frequently given 
to the general working order of our 
three departments of the Federal 
Government under the Constitution. 
In the light of experience it has been 
found advisable to make 
changes in the functioning processes, 
both as to the executive and legisla- 
tive departments. 

When we consider the judicial 
branch of our Government it would 
be to our advantage to give consider- 
ation to the customs and usages that 
prevailed at the time of the adoption 
of the Federal Constitution. Re- 
course to available information will 
disclose that the great document by 
its provisions is patterned after the 
systems generally in force in the colo- 
nies. In other words, the judges were 
named by the chief executive and as- 
sumed their duties upon approval by 
the General Assembly. 

It seems that this plan for naming 


was consider- 


many 


judges prevails generally in the 
following states: Connecticut, Dela- 
ware, Georgia, New Hampshire, ew 
Jersey, Rhode Island, South Caro- 
lina, Vermont, Virginia and Massa- 
chusetts. 

It is of notable interest that the 
states of New York and Pennsylvania 
originally adopted similar provisions 
in their constitutions. However, in 
both instances, the state constitutions 
have been amended and _ provision 
made for the election of the judges 
by the vote of the people. 

It so happens that all of the re- 
maining states with slight modifica- 
tions have provided in their consti- 
tutions that judges shall be elected 
by popular vote. 

It would perhaps serve no useful 
purpose to attempt an analysis of this 
overwhelming change during the 
past century and a half. It would 
be comparable to an effort to explain 
why people ride in 
rather than on horses. It must be 
plainly apparent that the individ- 
ual voter regards his right to name 
the judges as one of paramount im- 
portance. It can be safely said that 
a very substantial segment of the 
population would consider this privi- 
lege as sacred as the right to vote its 
choice for President and members of 
Congress. 


automobiles 


It has been very adequately re- 
vealed to.the general practitioners by 
reason of contact with judges of the 
highest court of the respective states 
that the opportunity to serve on the 
Federal Bench, even in the trial 
court, is regarded as a promotion. 
Under the present system it is a rare 
occasion when the ablest judges of 
the highest state tribunals are ever 
called to serve in the United States 
courts. It would seem that the limita- 
tions thus imposed have been too 
long ignored. 


It is quite obvious that with perti- 


nent amendments to the Constitution 
the Congress by appropriate enact- 
ments could very well set up a system 
for the naming of the Federal Judici- 
ary that will give the people the 
opportunity to exercise a voting 


(Continued on page 754) 








nia 
ions 

in 
ions 
Lon 


lges 


re- 
tica- 
isti- 
ted 


eful 
this 
the 
yuld 
lain 
iles 

be 
vid- 
ame 
im- 
that 
the 
riVi- 
e its 


‘s of 


re- 
s by 
the 
ates 
the 
‘rial 
ion. 
rare 
s of 
ever 
ates 
vita- 
too 


erti- 
tion 
1act- 
tem 
dici- 

the 
ting 
784) 





COURT ano 
FIDUCIARY 
BONDS 


By 
The Fidélity ana 


(@sualty (Gmpany 


of New York 


riting Surety and Fidel- 
WW Bonds since 1876. 
Nationwide facilities and 
prompt service through 35 
conveniently located branch 


offices, and through agents 


in practically every com- 


! America Fore’ 
* INSURANCE GROUP * 


Composed of the following 
companies 


*THE CONTINENTAL 
INSURANCE COMPANY 


*FIDELITY-PHENIX 
FIRE INSURANCE COMPANY 


* NIAGARA 
FIRE INSURANCE COMPANY 


* AMERICAN EAGLE 
FIRE INSURANCE COMPANY 


*THE FIDELITY & CASUALTY 
COMPANY OF NEW YORK 








F. G. LUDWIG, INC. ° 


SALES OFFICES: New York, 520—5Sth Ave. 


Now! you can 
copy anything 
anywhere---in 


AS seconds] 


Make your own photo-copies 
(up to 814” x 14”) of anything 
printed, written, typed or drawn 

. without the labor, bother, 
errors and time-devouring detail 
of long-hand copying or typing 
and proofreading. Do it as only 
CONTOURA-CONSTAT can. 

Both are compact, light, por- 
table . . . fit in brief case. Use 
them wherever your source 
material is . . . library, office, 
home, anywhere. Both fit in 
desk drawer when not in use. 

CONTOURA, the only copier 
that reproduces book or maga- 
zine pages as easily as letters, 
without injury to binding. 
CONSTAT, the portable dry 
processor that develops without 
mess, darkroom, special baths, 
or unpleasant fumes. From 


$O6© 14 S16159 


GUARANTEED! 


Write for NEW 
ILLUSTRATED 
FOLDER 


500 HIGH STREET, DEEP RIVER, CONN. 


San Francisco, 126 Sutter St. 
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Views of Our Readers 


(Continued from page 782) 
privilege that has been too long de- 
ferred. 

A plan that might meet with favor 
and merely by way of suggestion 
might provide: 

First: Elect a sufficient number 
of federal judges to provide for all 
positions in the trial and appellate 
courts. 

Seconp: Allow the judges elected 
in each of the nine [sic] circuits to 
name from their number the mem- 
bers of the Court of Appeals. 

Tuirp: Allow the judges elect of 
each circuit of the nine [sic] circuits 
to name from their number one of 
the judges of the Supreme Court of 
the United States. 

FourTH: Provide a suitable system 
of ration and tenure. 

Henry W. PARROTT 
Seattle, Washington 


Democracy 
in Labor Unions 


=" I have just read the article by 
Louis Waldman of the New York 
City Bar, entitled “Labor and the 
Nation”, in the May issue of your 
JournaL. The brief note at the be- 
ginning of the article states that Mr. 
Waldman analyzes the controversy 
“as a struggle for power between 
business and labor and he holds both 
labor and management responsible 
to the American people”. My experi- 
ence as a trial judge has convinced 
me that the struggle is primarily be- 
tween management and the labor 
leaders. Workingmen, as such, have 
little more to do with the situation 
than have the stockholders of our 
corporations. I am convinced, by the 
cases that have come before me, and 
by my discussions with men in many 
lines of work, that the workingman 
today suffers more at the hands of 
ambitious, sometimes unscrupulous 
and sometimes racketeering, labor 
leaders than he does at the hands of 
management. q 

Any sensible and effective labor 
relation legislation must therefore 
include provision that all votes, 
which involve any of the following 
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matters, must be by secret ballot at 
elections conducted by government 
representatives, with due police pro- 
tection afforded all union members, 
especially those who are in oppo- 
sition to the wishes of their leaders: 

1. Election of officers. 

2. Adoption or amendment of by- 
laws. 

3. Approval or disapproval of 
contracts and contract extensions or 
terminations. 

4. Decisions to strike or to termi- 
nate strikes. 

I have found that union members 
are frequently quite definitely co- 
erced when voting on matters such as 
those above set forth, and that in- 
telligent and aggressive young lead- 
ers who oppose the officers in power 
have charges brought against them, 
and are suspended or otherwise de- 
prived of their ability to earn their 
livelihood. 

To put management at one end of 
the scale, and the great bulk of labor 
at the other, is obviously unrealistic 
and far out of line with conditions as 
they actually exist. The struggle is 
between management and _ labor 
bosses and should be recognized as 
such. 

L. STAUFFER OLIVER 


Court of Common Pleas No. 7 
Philadelphia, Pennsylvania 


Opposes the Model 
Antigambling Act 


= Although I am aggressively oppos- 
ing the so-called “Model Anti-Gam- 
bling Act” on the grounds that as 
written it departs from the inten- 
tions of the Kefauver Committee and 
the Crime Commission and that in 
its present form it is neither a model 
act nor a proper antigambling meas- 
ure, I regard the most of the act as 
very good. 

I am not an obstructionist. My 
only object is to add something con- 
structive to a highly commendable 
effort on the part of the members of 
the Crime Commission. Upon receipt 
of a request from any judge or at- 
torney accompanied by a stamped 
and self-addressed 614 x 914 envelope 


I will send a copy of my 10-leaf 
pamphlet entitled The “Model ‘nti. 
Gambling Act” of the American Bar 
Association, and How To Amend 
zt. 


F. E. WituiaMs 


St. Louis, Missouri 


Initiative and 
Referendum 


= In reading the article “The Third 
American Revolution: A Reform 
Movement Gone Wrong”, by René 
A. Wormser of the New York City 
Bar, in the May, 1953, issue of your 
JouRNAL, I note on page 390 a state- 
ment to the effect that North Dakota 
adopted the initiative and _ refer- 
endum in 1896. The impression is 
further given that North Dakota 
was the first state to adopt such pro- 
visions. 

In the interest of accuracy I 
would like to point out that the ini- 
tiative and referendum were not 
adopted so as to become a part of 
the North Dakota Constitution until 
ratified by the people in 1914. The 
proposals had first been adopted by 
the two preceding legislative sessions 
in 1911 and 1913. See Ch. 93 Laws 
of 1911 and Ch. 101, Laws of 1913. 
See also State ex rel. Linde v. Hall, 
35 N.D. 34, 150 N.W. 281, which 
traces the history of the provisions 
in great detail, and points to the 
State of Oregon as the place where 
these “ideas” originated. In this 1916 
decision North Dakota is described 
as having adopted the provisions 
from the constitution of Oregon. 

As stated, these facts are submitted 
in the interests of accuracy and not 
with any desire to comment on Mr. 
Wormser’s many controversial state- 
ments. However, if I were to add that 
the people of North Dakota have 
been using the initiative and referen- 
dum with increasing caution and re- 
straint, it could also be regarded as 
a statement made in the interests of 
accuracy. 

ALBERT LUNDBERG 


District Judge 
Grafton, North Dakota 
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Committee on Law Lists 


Issues Certificates of Compliance 


«# The following publishers of law 
lists and legal directories have re- 
ceived certificates of compliance from 
the Standing Committee on Law 
Lists of the American Bar Associa- 
tion for their 1953 editions. 


Commercial Law Lists 


A.C. A. List 
Associated Commerical Attorneys 
List 
165 Broadway 
New York 6, New York 
AMERICAN LAWYERS QUARTERLY 
The American Lawyers Company 
1712 N.B.C. Building 
Cleveland 14, Ohio 
B. A. Law List 
The B. A. Law List Company 
161 West Wisconsin Avenue 
Milwaukee 3, Wisconsin 
CLEARING HousE QUARTERLY 
Attorneys National Clearing 
House Co. 
1645 Hennepin Avenue 
Minneapolis 3, Minnesota 
THe CotumsiA List 
The Columbia Directory Com- 
pany, Inc. 
320 Broadway 
New York 7, New York 
THE COMMERCIAL BAR 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York 17, New York 
C-R-C AtrorNney Directory 
The C-R-C Law List Company, 
Inc. 
50 Church Street 
New York 7, New York 
For\ARDERS List oF ATTORNEYS 
Forwarders List Company 
38 South Dearborn Street 
Chicago 3, Illinois 
Tur GENERAL BAR 
Tie General Bar, Inc. 
30 West 44th Street 


X 


‘°w York 36, New York 





INTERNATIONAL LAWYERS LAw LIsT 
International Lawyers Company, 
Inc. 

33 West 42nd Street 
New York 18, New York 

THE NATIONAL LIsT 
The National List, Inc. 

75 West Street 
New York 6, New York 

Rand McNatrty List oF BANK 
RECOMMENDED ATTORNEYS 
Rand McNally & Company 
P.O. Box 7600 
Chicago 80, Illinois 

WRriIGcHT-HotMEs LAw LIsT 
Wright-Holmes Corporation 
225 West 34th Street 
New York 1, New York 


General Legal Directory 


MARTINDALE-HUBBELL LAW DIREC- 


TORY 
Martindale-Hubbell, Inc. 
One Prospect Street 
Summit 1, New Jersey 


General Law Lists 


AMERICAN BANK ATTORNEYS 

American Bank Attorneys 

18 Brattle Street 

Cambridge 38, Massachusetts 
THE AMERICAN BAR 

The James C. Fifield Company 

121 West Franklin 

Minneapolis 4, Minnesota 
THE Bar REGISTER 

The Bar Register Company, Inc. 

One Prospect Street 

Summit 1, New Jersey 
CAMPBELL’s LIST 

Campbell’s List, Inc. 

905 Orange Avenue 

Winter Park, Florida 
INTERNATIONAL TRIAL LAWYERS 


Central Guarantee Company, Inc. 


141 West Jackson Boulevard 
Chicago 4, Illinois 


THE LAWYERS DIRECTORY 
The Lawyers Directory, Inc. 
1204 Traction Building 
Cincinnati 2, Ohio 
Tue Lawyers’ List 
Law List Publishing Company 
111 Fifth Avenue 
New York 3, New York 
RussELL LAw LIstT 
Russell Law List 
10 East 40th Street 
New York 16, New York 


Insurance Law Lists 


BEst’s RECOMMENDED INSURANCE AT- 
TORNEYS 
Alfred M. Best Company, Inc. 
75 Fulton Street 
New York 7, New York 

HINE’s INSURANCE COUNSEL 
Hine’s Legal Directory, Inc. 
38 South Dearborn Street 
Chicago 3, Illinois 

‘THE INSURANCE BAR 
The Bar List Publishing Company 
State Bank Building 
Evanston, Illinois 

THE UNDERWRITERS List 
Underwriters List Publishing 
Company 
308 East Eighth Street 
Cincinnati 2, Ohio 


Probate Law Lists 


RECOMMENDED PROBATE COUNSEL 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 

SULLIVAN’S PROBATE DIRECTORY 
Sullivan’s Probate Directory, Inc. 
84 Cherry Street 
Galesburg, Illinois 


State Legal Directories 


The following state legal directories 
published by 


(Continued on page 821) 
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Mistake 
Insurance 


Like an Insurance Policy 


PROTECTION against the embarrassing 
and oft-times costly mistake of using the 
wrong word or term in the preparation of 
legal, or business papers, is assured when 


you consult 


WORDS and PHRASES 


Ath 
for free sample pages 





Use WORDS and PHRASES Today! 
“Tomorrow may be One WORD Too Late.” 


West Publishing Co. St. Paul 2, Minnesota 
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Under God and the Law: 


The President's Annual Address 


by Robert G. Storey - President of the American Bar Association, 1952-1953 


® The By-laws of the Association require each President to deliver an Annual Address, 
on a subject approved by the Board of Governors, at the close of his year in office. 
President Storey chose the theme ‘Under God and the Law’’. The address, delivered at 
the opening session of the Assembly at the Boston meeting last month, reminded the 


legal profession that our system of law is founded upon a higher law which we must 


never neglect in our search for justice. The President's Annual Report is published 


following the Annual Address. 





" Belore assuming the Presidency 
of this great Association of American 
lawyers, I spent several weeks travel- 
ing around the world talking shop 
with fellow lawyers and jurists of 
other I wanted to know 
something about their problems and 
interests before I commenced that 
long tour of speaking engagements 
in the United States, which is a 
principal task of every President of 
the \merican Bar Association. For, 
in a real sense, the legal profession 
spans the world. 


countries. 


Certainly one of the richest experi- 
ences that could come to any lawyer 
is the opportunity to meet with at- 
torneys and judges and _ professors, 
ali concerned with the manifold 
problems of law and justice, through- 
out the length and breadth of this 
great land. In the course of my visits 
to stute and local bar associations I 
disci:\sed a large number of subjects 
of current interest to the Bar. These 
Maticrs, and other aspects of my ad- 
tration, reviewed in the 
‘report which I am filing today 

addendum to these remarks. 
| wish now to speak with you, 


min 
offic: 


as aj 


are 


my fellow American lawyers, about 
principles of the law which are of 
concern to all members of our pro- 
fession, here and abroad, and, in- 
deed, to all who cherish “Liberty 
Under Law”, the theme of this Dia- 
mond Jubilee Meeting of the Ameri- 
can Bar Association. 

Five and seventy years ago, a group 
of eminent American lawyers formed 
an organization in Saratoga Springs, 
New York, which they called the 
American Bar Association, and which 
has as its constitutional objectives 
“to advance the science of jurispru- 
dence, promote the administration 
of justice and uniformity of legis- 
judicial decision 
throughout the nation, uphold the 
honor of the profession of the law, 
encourage cordial intercourse among 
its members, and to correlate the 
activities of the Bar organizations of 
the respective states on a representa- 
tive basis in the interest of the legal 
profession and of the public through- 
the United States”. In 
brating that founding of our Asso- 
ciation, through the events of this 
day and those following, we may well 


lation and of 


out cele- 


pay tribute to those men whose fore- 
sight and initiative made possible 
this significant gathering of Ameri- 
can lawyers in the City of Boston, 
Massachusetts, this twenty-fourth day 
of August, nineteen hundred and 
fifty-three. 

The 
whose 
assemble here in convention, is dedi- 
cated to the service of the people of 
our nation. We meet here not so 
much to exchange the handclasp of 
friendship with our brother lawyers 
as to join with them in the many 
tasks to which we are devoted in the 


Bar Association, 


has 


American 


business caused us to 


building of a better legal system for 
America. The performance of those 
tasks will be the easier in the future, 
for this year construction has actu- 
ally begun in Chicago upon the great 
and administrative 


new research 


headquarters of the Association 
which will be known as the American 
Bar Center. The Bar Center will be 
completed and dedicated in August, 
1954, during our next Annual Meet- 
ing. We therefore take pride in 
dedicating this year as marking the 
beginning of a new era for the 
American Bar Association—the Era 
of National Service. 

It is most fitting that we should 
thus rededicate ourselves to public 
service in this city of noble American 
traditions. For here, in Boston, the 
city of Samuel Adams, of Paul Revere 
the Minute 


and Men—American 
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independence was surely born. And 
here in the city of James Otis, John 
Adams, yes, and Faneuil Hall—Amer- 
ican liberty was founded. 

Many of those Bostonians who, by 
their words and deeds, contributed 
both to independence and to liberty, 
were lawyers. I shall mention but two 
of them—James Otis and John 
Adams. 

Otis held the office of advocate- 
general when the British government 
ordered the issuance of new writs of 
assistance. Under these writs customs 
officers were authorized to search any 
house for smuggled goods, without 
specification of the house or de- 
scription of the goods. The writs 
were a threat to personal liberty. Otis 
gave up his office, and its prerogatives, 
so that he might oppose the writs. 
His powerful argument in the old 
town house of Boston, grounded 
upon the premise that each man’s 
home, humble as it may be, is his 
castle, stirred the hearts of his 
countrymen. 

Adams heard the argument of Otis 
against the writs of assistance and 
was fired with enthusiasm for the 
cause of Colonial liberty. There was 
no more bitter foe of the Stamp Act 
than John Adams. He attacked it 
with pen and voice at every oppor- 
tunity. He challenged British 
authority at every point. Yet, when 
British soldiers were put on trial 
after the Boston Massacre, it was 
John Adams, the lawyer, who de- 
fended them with every skill of 
advocacy. 


Boston—A City 
of Magnificent Traditions 


Boston, the city of Otis and Adams, 
has bequeathed magnificent tradi- 
tions to all who love America, and 
especially to those of us privileged to 
pursue the profession of law. Here 
are to be found men who exemplify 
the best in the legal profession—law- 
yers who would give up position and 
prestige to fight their country’s cause, 
and lawyers who would risk public 
indignation to defend the most de- 
spised and hated men. Thus, did they 
contribute to the cause of freedom, 
serve faithfully the courts, represent 
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fearlessly their clients—and build 
mightily this great profession dedi- 
cated to the comon weal. They were 
men of intelligence, loyalty, courage 
and integrity—the attributes of all 
great lawyers. What is more, they 
were men of faith. 

It is well-known that the law of 
God was accepted as fundamental 
law in the Colonies. The “Body of 
Liberties”, compiled in 1641 by 
Nathaniel Ward, was derived “from 
the Scriptures, Magna Charta, and 
the statutes and common law of Eng- 
land”. And the 1648 abridgment of 
that work incorporated some four- 
teen provisions based upon the Old 
Testament of the Bible. It has been 
described as “the first attempt at a 
comprehensive reduction into one 
form of a body of legislation of an 
English-speaking country”. 

The most widely read legal work 
in Colonial America was Blackstone’s 
Commentaries on the Law. Black- 
stone wrote that all human laws were 
based upon the two foundations of 
the law of nature and the law of 
revelation. It cannot be doubted that 
his influence upon the thinking of 
colonial lawyers was very great. 
Later, perhaps, some challenged the 
premise that the laws of Christianity 
were a part of the common law. But 
certainly most Colonial American 
lawyers were spiritual men who 
sought to find in the law an ex- 
pression of spiritual values. They 
asserted the independence of this 
nation to secure for its peoples the 
unalienable rights of life and liberty, 
and the pursuit of happiness, with 
which all men are endowed by their 
Creator. 

For the most part, our colonial 
lawyers were the descendants of 
Englishmen. And the primacy which 
they gave to spiritual values had its 
source in the life of that small island 
which has so mightily contributed to 
our destiny. 

A few weeks ago through the 
modern miracle of television we in 
America were privileged to observe 
that most ancient ritual—the crown- 
ing of a Queen for the United King- 
dom, the British Commonwealth and 
its Empire across the seas. We saw 


the Queen enter Westminster Abbey, 
cross the gold-carpeted theatre, pass 
the Throne, and kneel at the fald. 
stool for a moment of silent prayer. 
And then, we observed the ceremony 
itself—a medieval blending of legal 
purpose and religious effect. 

There was a presentment of the 
Queen to her subjects and their 
acknowledgment and acceptance. Shie 
promised to govern all her peoples 
according to their respective laws 
and customs; to cause law and justice, 
in mercy, to be executed in all her 
judgments; and, to the utmost of her 
power, to maintain the laws of God. 
She took the oath upon the Holy 
Bible and then, hearkening to that 
day at Runnymede, over seven 
hundred years before, when the 
knights and barons forced King John 
to affix his signature to the Magna 
Charta, so Elizabeth signed her name 
upon the parchment. 

How remarkable this medieval 
ceremony, with its high ritual and 
solemn mysteries, scarcely to be 
understood as they are brought to the 
light of this day out of the mist of 
the past; and how significant that 
this supreme act of crowning a sover- 
eign should involve a pledge to ob- 
serve and to maintain both the laws 
of God and the laws of men! 

As I observed the striking scene, | 
thought of Westminster Abbey, 
which had been consecrated even 
before the Norman invasion of Eng- 
land, and where today are entombed 
Britain’s greatest—not least among 
them her “Unknown Warrior”. And 
I thought, too, of Westminster Hall 
so close by, finished only a few years 
after the consecration of the Abbey, 
the oldest and the second largest law 
court in all the Western world, with- 
in whose timbered walls were con- 
ducted some of the greatest siate 
trials in English history: Richard II, 
Sir Thomas More, Charles I, Warren 
Hastings and Queen Caroline. And 
thus contemplating these two no 
ble monuments of Westminster, I 
thought of spiritual and temporal 
things, of churches and of courts, of 
divinity and of law. I recalled the 
statement of Erasmus that “He is 
really a King who aims at the Good 


in In 
who 
are | 
stanc 
We 

eter 
is gr 
its © 
mor: 
esse! 


man 
the 
just] 
hur 
A 
“All 
that 
evel 
A 
soul 
pow 
Gor 
of € 
I: 
den 
tab 
whx 
cep 
tha 
he 
due 
eX] 
I 
eve 














of his People, and not his own; gov- 
erning them by Law and Justice.” 
And I remembered, too, the words of 
the immortal scholar, judge and cler- 
ic, Henry of Bracton, who declared 
in 1258, when Simon de Montfort 
was leading the barons against Hen- 
ry III, that the King, as every man, is 
“under God and the Law”. 


Lawyers Are One 

in the Search for Truth 

[ have found in my lawyer friends 
in India, who are Hindus, in Turkey, 
who are Moslems, and in Japan, who 
are Buddhists, a spirituality under- 
standable to us of the Christian faith. 
We are as one in the search for 
eternal truth. But every legal system 
is grounded in the social morality of 
its own civilization, and the social 
morality of the Western world comes 
essentially from the Testaments of 
the Bible. 

These are the words of the prophet 
Micah: “He hath shewed thee, O 
man, what is good; and what doth 
the Lord require of thee, but to do 
justly, and to love mercy, and to walk 
humbly with thy God?” 

And these, the words of Christ: 
“All things whatsoever ye would 
that men should do to you, do ye 
even so to them.” 

And these, of Paul: “Let every 
soul be subject unto the higher 
powers. For there is no power but of 
God: the powers that be are ordained 
of God.” 

Is there one among us who would 
deny that these principles are veri- 
table today? Justinian reduced the 
whole doctrine of law to three pre- 
cepts: that man should live honestly, 
that he should hurt no one and that 
he should render unto every one his 
due. What is this but the legalistic 
expression of the Golden Rule? 

[ do not contend that law is, or 
even should be, fully correlative with 
spirituality. It is spiritual doctrine 
that every man should love his 
neighbor as himself. But as Lord At- 
kin: pointed out in the 1932 decision 
of ihe House of Lords in M’ Alister v. 
Stevenson: “The rule that you are to 
love your neighbor becomes in-law, 
yo. must not injure your neigh- 
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bor....” Society cannot require each 
man to love his neighbor. But spirit- 
ual principle nonetheless gives di- 
rection and purpose and meaning to 
the rule of law. 

In modern society the cause of 
justice has been entrusted to the 
legal profession. To meet this re- 
sponsibility with a full measure of 
devotion, lawyers and judges must, 
themselves, be just men. They must 
exemplify, in the work of their lives, 
the highest degree of moral and 
spiritual behavior. As Micklen says, 
“The lawyer, like the saint, must live 
by faith.” 





As I have come to know my fellow 
lawyers in every state of the Union 
more intimately during this past 
year, so have I been reassured that 
the essential spirituality of the Amer- 
ican lawyer is as strong today as it 
was when the lawyers of Colonial 
America led the nation to its free- 
dom, and drafted the charters of its 
independence and of its government. 
I have seen that manifestation of 
spirituality—the selfless service to the 
community, state and nation—in 
every region of the land. 

The lawyers of America believe 
that kings and common men alike 
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live under God and the Law. This 
faith they attest by their daily work— 
their service to the public, the indi- 
gent and the poor. They give the 
best that is within them to the cause 
of their clients. They counsel against 
strife and urge compliance with 
moral principles which demand more 
than mere observance of law. As a 
leading New York lawyer wrote 
recently in the AMERICAN Bar As- 
JournaL, “The lawyer 
must conduct himself in such fashion 
that the client will feel in him the 
strength and solace of moral recti- 
tude....He is the keeper of the 
client’s conscience.” I have seen the 
lawyers of America at their work, 
and I know they fulfill this high 
command. 


SOCIATION 


Justice Must Transcend 

Service to Client 

All this is good, but it still is not 
enough. The responsibility of the 
lawyer to justice transcends his serv- 
ice to client. Each lawyer must as- 
sume his share of the burden in the 
constant effort to improve the ad- 
ministration of justice. This obliga- 
tion is best fulfilled by conscientious 
participation in the organizations of 
lawyers throughout the nation. All 
of our bar associations, local, state 
and national, exist primarily to find 
better methods for attaining justice. 
The organized Bar is equipped to 
accomplish needed, important, legal 
reforms. 

To illustrate. This year the Amer- 
ican Bar Association is sponsoring a 
comprehensive study of minimum 
standards of criminal justice in 
America. For too long we have con- 
centrated our best efforts upon the 
betterment of civil law and _ proce- 
dure. Now we are undertaking an 
inquiry into the causes of poorly ad- 
ministered criminal justice, where 
that condition prevails, and to cor- 
rect such maladministration — by 
sound reforms. The Special Commit- 
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tee appointed to accomplish this 
great undertaking is composed of 
eminent jurists and lawyers, under 
the chairmanship of the Honorable 
Robert H. Jackson, Associate Justice 
of the Supreme Court of the United 
States. The American Bar Center 
will give every assistance and support 
to the work of this committee. Only 
in such fashion, through the organ- 
ized Bar of the United States, can 
great public contributions of this 
kind be undertaken and carried to 
successful completion 
times. 


in modern 


The lawyers of America, serving 
in their several associations, can take 
great pride in the truly remarkable 
improvements in law administration 
during the past two decades. The 
enactment of the Federal Rules of 
Civil and Criminal Procedure, the 
promulgation of Minimum Stand- 
ards of Judicial Administration, 
adoption of a Federal Administrative 
Procedure Act are but a very few of 
the outstanding contributions of the 
organized Bar to the cause of justice 
in recent years. That work will go 
forward as long as the lawyers of 
America, through their associations, 
continue to strive for a better legal 
system in America. 

While we have had, and continue 
to have, this large measure of success 
in improving the administration of 
justice within the United States, 
relatively little has 
plished in bringing the rule of law 
to its proper place in the world. I 
need mention only the frantic mak- 
ing of atomic bombs and their fear- 
ful burial in leaden caskets in the 
ground. But we have witnessed, too, 
the despoliation of free peoples, the 


been accom- 


loss of freedoms and the rise of ty- 
rants. 


Pollock tells us that positive law 
“assumes the existence of society and 
morality”. No legal system based 
upon compulsion alone can long 


endure. There must be a respec: for 
law in society which derives {:om 
the spiritual faith of the indivicual 
members of that society. 

It may be enough for each :ian 
to conform to an individualistic ::\or- 
al code. But societies must be regu- 
lated by codes of law. Morality is 
universal and adequate to serve the 
individual. Law is national and so 
far immature as to leave the socicties 
of men without the guidance and the 
controls which alone can assure the 
blessings of liberty in a_ peaceful 
world. Professor Lindsay has writ- 
ten: “Modern statesmen have to act 
in two moral worlds, the largely 
anarchical world of primitive inter- 
national morality, and the moral 
world of their own society, protected 
by a strong public moral opinion and 
rights whose maintenance is enforced 
by law.” 

Yet, I believe most deeply that or- 
dinary principles of morality can be 
made to apply among nations as 
well as among men. If the strivings of 
men to that end have failed in the 
past, this is but proof of the need for 
greater effort in the present. Civili- 
zation cannot wait much longer for 
morality enforced by law in the re- 
lations of nations. The hour of de- 
cision really is upon us. 

To this great purpose all lawyers 
must respond. It is, after all, our re- 
sponsibility to bring law into the su- 
premacy which it must attain in a 
world of free men. We have not yet 
found the key to universal peace; nor 
have we built a temple of justice for 
all mankind. Let us devote our best 
efforts, individually and through the 
legal profession, to establish a world 
society based upon morality, dedi- 
cated to justice and tempered by 
mercy. Let each of us assert a sincere, 
true and basic philosophy of living 
and acting “Under God and the 
Law”. Then may we truly say, “Lib- 
erty Under Law” shall be eternal. 

Thank you; and God bless you all. 
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Annual Report of the President 


® Any abbreviated report of the 
manifold activities of the American 
Bar Association and its members is 
an injustice, but it is obvious that a 
detailed comment upon all the many 
worth-while accomplishments during 
the year is impractical. Therefore, I 
shall refer only to a few, including 
such recommendations as I deem ap- 
propriate. Those chosen relate to 
continuing activities that transcend 
changes of administration. 

Only two definite recommenda- 
tions are proposed at this time. The 
first relates to regional meetings and 
the second to annual dues. 


The American Bar Center 


The American Bar Center was born, 
financed and began operation during 
the Diamond Jubilee Year. Construc- 
tion is proceeding and we plan to 
dedicate the completed plant during 
the Annual Meeting at Chicago in 
1954. 

The American Bar Foundation is 
the operating agency of the Center 
and is so organized that the Board 
of Governors controls its policies. 
However, it is so flexible that re- 
search projects may have continuity. 
Thus, long-range objectives and pol- 
icies are not affected by the annual 
change of officers. 

The Center is already functioning, 
collecting bar association books, 
publications and reports. Also, our 
No. | research project of criminal 
justice is under way. 

The Research and Library Plan- 
ning Committee is now working with 
law schools and universities to es- 
tablish a “Clearing House for Legal 
Research”. Thus, for the first time, 
there is provided a “catalogue” and 
“display” of all legal research. This 
clesring house should stimulate wid- 
er vise of existing research projects 

simulate other institutions to 

ate legal research activities. 

iwyers everywhere are taking 
price in being a part of this mile- 
stone of a greater service to the pro- 
fesion and to the public. All of us 
wi: be justly proud of our effective 


administrative and intellectual head- 
quarters—with adequate “working 
tools’. This spirit of enthusiasm for 
and devotion to the Center and its 
products will lead to greater achieve- 
ments for the public and our pro- 
fession. 


Regional Meetings 


The American Bar Association should 
be decentralized. The Annual Meet- 
ings are too complex, and the av- 
erage lawyer is bewildered by the 
conflict of events. Sections and Com- 
mittees are increasing. When we 
were small and had few projects 
the Annual Meeting was the ap- 
propriate time and forum to “dis- 
play” the year’s work. But now our 
diversified objectives require con- 
stant attention throughout the As- 
sociation year. 

Six successful regional meetings 
during the past three years have 
demonstrated that lawyers want this 
program continued and made avail- 
able in every region of the United 
States. Moreover, I believe the Amer- 
ican Bar Association program of con- 
tinuing education should be admin- 
istered solely through the regional 
meetings. It is also apparent that 
much Section activity can be carried 
on at these meetings. 

The responsibilities of the Pres- 
ident have increased tremendously. 
His requests for speaking engage- 
ments are more than he can accept. If 
sufficient regional meetings are held 
each year, the President could at- 
tend each and meet all the leaders of 
co-operating state and local associa- 
tions, without going into every state. 
This would reduce his speaking en- 
gagements. 

Recommendations 

1. A change of name to: “Regional 
Conventions”. 

2. That one Regional Convention 
be held annually in each of nine 
permanent areas (generally, in each 
circuit from which our members of 
the Board of Governors are selected). 

3. That the Annual Meeting be 
convened in the remaining circuit. 


As the city for the Annual Meeting is 
selected two years in advance, the 
Regional Conventions could be 
planned at least a year in advance 
in each circuit. 

4. That Regional Conventions in- 
clude the following activities: 

(a.) All continuing education pro- 
grams, institutes and seminars; 

(b.) All Section public programs, 
except annual reports, assembly busi- 
ness meetings and election of officers; 

(c.) Co-ordination programs be- 
tween American, state and local bar 
associations. 

Such decentralization would bring 
the Association within the reach of 
every American lawyer each year. It 
would eliminate the “ten-ring circus” 
each day at the Annual Meeting; the 
Assembly meetings would be well at- 
tended; all members could observe 
the House of Delegates in action. 
The Assembly would once more be 
the Annual Meeting; it would be a 
forum for policy, inspiration and an- 
nual business. 


Criminal Justice 

Bar associations have long neglected 
the administration of criminal jus- 
tice. Lawyers are obligated to im- 
prove the administration of justice— 
and that includes the criminal side 
of the docket. The House of Dele- 
gates has overwhelmingly approved 
a resolution directing the President 
to appoint an over-all committee of 
seven to recommend (a) new mini- 
mum standards of procedure and ad- 
ministration of criminal laws; (b) 
means to put into effect such of the 
standards as are later approved by 
the House of Delegates; and (c) con- 
sider creation of an Institute of Crim- 
inal Law. 

The Committee members are: 

Justice Robert H. Jackson of the 
United States Supreme Court, Chair- 
man; 

Gordon Dean, Washington, D. C., 
former Chairman of the’ Atomic 
Energy Commission; 

Warren Olney III, San Francisco, 


(Continued on page 850) 
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The President's Page 


William J. Jameson 


® In this first President’s Page of 
a new Association year, I wish to 
record my deep and humble grati- 
tude for the confidence of my fellow 
lawyers and the high honor they 
have conferred upon a “country 
lawyer”. As a distinguished member 
of the Bar of the City of New York 
so well phrased it, “with this high 
honor are coupled serious and sacred 
responsibilities”. I pledge my best 
efforts during the coming year to 
help discharge with all of you the 
responsibilities of the organized Bar 
to the public and the profession. 

The coming year will witness a 
culmination of two of the most signi- 
ficant projects in the history of the 
Association,—the completion of the 
reports and recommendations of the 
Survey of the Legal Profession, and 
the construction of the American Bar 
Center. 

Reginald Heber Smith, Director 
of the Survey, has described it “as a 
broad study of the functioning of 
lawyers in a free society”. Started 
in 1947 and financed by grants from 
the Carnegie Foundation and annual 
appropriations of the Association, 
over 150 reports have been com- 
pleted. The two final reports are 
now being written,—one by the Di- 
recror entitled “The Legal Profes- 
sic: in the United States”, contain- 
ins the Survey’s final conclusions and 

mmendations; the other by Mr. 
corge Waverly Briggs, Vice Presi- 

‘t and Trust Officer of the First 
‘ational Bank of Dallas, who will 


appraise the Survey from the point 
of view of an informed layman. 

In this comprehensive survey, 
covering professional services by 
lawyers, public service by lawyers, 
judicial services, professional compe- 
tency and integrity, economics of the 
profession and the organized Bar, the 
objectivity of the study and com- 
plete academic freedom of the di- 
rectors and reporters have been em- 
phasized. Under the able director- 
ship of Arthur T. Vanderbilt during 
the first year, and the equally able 
directorship of Reginald Heber 
Smith during the succeeding six 
years, and under the supervision of 
a council of distinguished lawyers 
and laymen, over 400 men and wom- 
en have participated in the Survey. 
More than 90 per cent of those parti- 
cipating have been volunteers, serv- 
ing without compensation, and all 
members of the council and officers 
and the two directors have served 
without compensation. 

The reports of the Survey contain 
the factual] data on our profession,— 
some encouraging, some disturbing, 
but all pointing the way to the or- 
ganized Bar for greater service to 
the public and the profession. 

The American Bar Center, now 
under construction, will provide the 
physical facilities essential to an ade- 
quate discharge of the Association’s 
responsibilities. Under the dynamic 
leadership of President Storey, plans 
for the construction and financing of 
this magnificent Center have reached 


the stage where a dream of many 
years will soon become a reality. 

Many officers and members of the 
Association have co-operated in this 
project, but particular credit is due 
the Building Committee—Allan H. 
W. Higgins, Donald A. Finkbeiner, 
Ross L. Malone, Jr.; the Finance 
Committee—George M. Morris, Her- 
bert W. Clark, Harold J. Gallagher, 
Albert J. Harno, Harold L. Reeve, 
W. E. Stanley and Joseph W. Hen- 
derson; and the Plans, Specifications 
and Construction Committee—Roy 
FE. Willy, Harold L. Reeve, and Syl- 
vester C. Smith, Jr. 

While the completion of the Sur- 
vey reports and the construction of 
the Bar Center culminate these 
specific projects, they also inaugurate 
a new era of responsibility and serv- 
ice of the organized Bar. It would be 
a tragic waste of time and energy if 
we failed to utilize and implement 
properly the information assembled 
so carefully and completely over a 
seven-year period by the “Survey 
Team”. It would be equally tragic 
if we failed to utilize the Bar Center 
in an effective program of research. 

The entire organized Bar, includ- 
ing the American Bar Association, 
and all state and local associations, 
have an opportunity and a challenge 
to more effective service. With the 
help of all of you, the officers and 
Board of Governors promise their 
best efforts to discharge this new re- 
sponsibility. 


September, 1953 * Vol. 39 793 











Cacoethes Dissentiendi: 


The Heated Judicial Dissent 


by Roscoe Pound - Dean Emeritus of the Harvard Law School 


™ The views of Dean Pound always merit the attention of lawyers. His immense 


learning and experience and his well-known interest in our legal institutions qualify 


him in this respect as few other men of our time. Therefore when Dean Pound feels 


constrained to offer a criticism of some recent dissenting opinions of a justice of the 


Supreme Court of one of our states, we feel that his words are entitled to a place in 


our columns. The article which follows constitutes such a criticism. Its spirit of objectiv- 


ity and the absence of any ill humor preserve the article from being invective in any 


sense and make it instead a constructive contribution to the welfare of our judiciary. 





"They used to tell a story of a judge 
of the highest court of one of the 
states that he came into the consulta- 
tion room one day with a dissenting 
opinion in a case which had been 
under advisement for some time. The 
presiding judge said that the case 
had given him much trouble and he 
was not wholly satisfied with what he 
had written as the opinion of the 
court. It was the best that he had 
been able to do, but, he went on, if 
you will change what you have 
written into the form of the opinion 
of the court perhaps we will agree on 
it. “No, you don’t,” answered the 
dissenter, “I want this to go in as a 
dissenting opinion. I’m not sure I 
want it to be the law of the state.” 
Dissenting opinions are not in 
themselves objectionable. There are 
very good reasons why the judges of 
our highest courts should not always 
agree. Nor does their occasional dis- 
agreement show a bad state of un- 
certainty in the law. Cases calling 
for everyday application of everyday 
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rules of law do not as a rule go to the 
highest courts, nor, if they sometimes 
go there, do they evoke dissents. 
Reasons for dissent exist chiefly in 
two types of cases. In one the case is 
not governed by a settled rule of law 
clearly covering it. It must be de- 
cided by a process of judicial reason- 
ing proceeding upon some applicable 
principle. But in order to do this 
choice must often be made from 
among two or more equally author- 
itative starting points drawn by 
analogy from past 
Hence the decision will turn ulti- 


adjudications. 


mately upon a comparative valuing 
of these starting points. In the other 
type of case, the court has to find the 
meaning of a statute which expressly 
covers a whole field and must be 
applied to all cases within it. But 
unfortunately it frequently happens 
that a state of facts within that field 
arises of which the legislator did not 
think and for which he made no 
provision or no clear provision.! 
Here again a valuing is called for. 


The court must value the possible 
interpretations and reach a rule for 
the case in hand as the legislator 
should have done. The difficulty at 
bottom is that the law does not and 
cannot provide an absolute detailed 
criterion of values for these cases. 
Ultimately the process of valuing gets 
down to the conception one has of 
the ideal relation among men and of 
the ideal of a civilized human society. 
There are to some extent generally 
received ideals of this sort; to some 
extent so generally and authorita- 
tively received as to be a part of the 
law. But in the social and economic 
developments in the society of today 
these ideals are far from settled in 
their content and application. It can- 
not be expected that judges will be 
agreed on all the novel questions of 
analogical reasoning for new states 
of fact and of interpretation of the 
huge output of legislation which 
come before them. 

In a world which has conquered 
the air, has divided the indivisible 
and opened vast possibilities of ex- 
tending human control of physical 
nature, has abolished distance and 
by radio and television made every 
locality the near neighbor of every 
other, has multiplied human wants 
and expectations and is undertaking 





1. Gray, Nature and Sources of the Law (2d 
1921) 172-173. 
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moi: and more to provide by govern- 
ment and law for the fullest satis- 
faction of them, new conditions of 
fact arise much faster than the law 
can provide for them. The center of 
gravity of the legal system has been 
shifting to legislation. But neither 
the legislatures nor the courts can 
provide in advance for the new con- 
ditions and situations of fact in 
human relations that arise contin- 
ually on every hand. Hence much 
disagreement among the judges of 
the highest tribunals is inevitable 
and finds expression in much dissent 
in the reports. 

It would be a mistake not to report 
dissenting opinions. The opinion of 
the court not only determines the 
law applicable to the case in hand 
and grounds the judgment in that 
case, but it has the wider function of 
furnishing a starting point for judi- 
cial reasoning in analogous cases 
both in the jurisdiction in which it 
is delivered and in other jurisdic- 
tions in which the common-law sys- 
tem prevails. A dissenting opinion 
may be useful in appraising the 
value of a decision when it is sought 
to be used as a basis of judicial 
whether at 
abroad. If nothing more it indicates 


reasoning home or 
that the case was considered by the 
full bench of judges who sat and that 
the opinion of the court was not 
perfunctorily adopted as written by 
one judge. Indeed, a well-reasoned 
dissenting opinion in an important 
case may play a real part in shaping 
the law when changed circumstances 
call for reconsideration of the ques- 
tion of law in new applications. 


Dissenting Opinion Must Afford 

Critique of Court's Opinion 

All this means, however, that there 
is a responsibility in writing dissent- 
ing opinions. The opinion of the 
cour’ involves responsibility in that 
it de-lares the law for a particular 
state or situation of fact for the 
juris liction in which it is delivered. 
A di <enting opinion involves respon- 
sibi! y to afford a useful critique of 
the opinion of the court when it is to 
be u-ed as a precedent. Unless it can 
be so used, the dissenting judge can 





satisty his conscience by the bare 
announcement of his dissent. If in 
such case he goes further and elabo- 
rates a dissent for its own sake he 
assumes no responsibility. 

Another feature of the dissenting 
opinion appears in the reports from 
time to time, namely, a taking ad- 
vantage of the opportunity for pub- 
licity which has much value for the 
elective, short-term judge nominated 
by direct primary. The judge of an 
appellate court, as compared with 
the judge of a trial court, has little 
chance to catch the public eye. But 
in a primary election publicity is a 
decisive element. When in a contro- 
versy between a telephone company 
and the owner of a lot adjoining the 
highway, over a pole in the street in 
front of the plaintiff's house, one 
reads in an opinion of a reviewing 
court that the question is between 
“rights of 
property’, he must realize that some- 


persons and rights of 


times (happily not often) the temp- 
tation to write for newspaper pub- 
licity is too strong to be resisted. 

During the decadence of bar or- 
ganization from 1835 to 1878, al- 
though the professional tradition 
was kept alive and on the whole 
maintained itself marvelously under 
hard conditions, unfortunate prac- 
tices grew up and spread so that in 
1908 the American Bar Association 
promulgated Canons of Professional 
Ethics which with the growth of bar 
organization have had an excellent 
effect. 

For about one hundred years from 
1830, in the era of the short-term 
elective courts, there was to less ex- 
tent a decadence in judicial manners. 
Along with the improvement in the 
mode of selection and tenure of 
judges, which began a generation 
ago and is now going forward in the 
country generally, in 1924 the Amer- 
ican Bar Association promulgated 
Canons of Judicial Ethics. Canon 19, 
paragraph 3, has to do with dissent- 
ing opinions. It reads: 

It is of high importance that judges 
constituting a court of last resort 
should use effort and_ self-restraint 


to promote solidarity of conclusion 
and the consequent influence of judi- 
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cial decision. A judge should not yield 
to pride of opinion or value more 
highly his individual reputation than 
that of the court to which he should 
be loyal. Except in case of conscien- 
tious difference of opinion on funda- 
mental principle, dissenting opinions 
should be discouraged in courts of last 
resort. 

One might have thought this hard- 
ly needed. Good sense and good 
taste and the opinion of the profes- 
sion should have sufficed. Unhappily 
they have not wholly eliminated an 
unfortunate type of dissenting opin- 
ion. ‘The opinions of the judge of the 
highest court of a state are no place 
for intemperate denunciation of the 
judge’s colleagues, violent invective, 
attributings of bad motives to the 
majority of the court, and insinua- 
tions of incompetence, negligence, 
prejudice, or obtuseness of fellow 
members of the court. Such things 
have gone out even in newspaper 
controversies. We no longer read 
such editorials as Dickens described 
in the feud between the Etanswill 
Gazette and the Etanswill Independ- 
ent or as Mark Twain tells of in his 
Spirit of the Tennessee Press. That 
they should linger in the Law Re- 
ports is not good for public respect 
for courts and law and the adminis- 
tration of justice. I find very little of 
it in the current reports. But a recru- 
descence in the reports of one of the 
most important states of the Union 
demands attention. 

In the last ten volumes of the 
California Reports (30-39 Cal. 2d) 
one of the justices writes a dissenting 
opinion in an average of six cases to 
a volume and one case in eighteen 
of the total number of cases reported 
for six years. But this is the least of 
the matter. We are told in one of 
them that “The people have the 
right to expect that the members of 
this court will possess the courage 
and integrity necessary to declare 
unconstitutional any legislation 
which contravenes the rights of the 
people as set forth in the equal pro- 
tection clauses of both constitutions. 
This court should invoke these con- 
stitutional guarantees to protect the 





2. 62 A.B.A. Rep. 1129 (1937). 
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rights of those who are wronged by 
such legislation and should not be 
servile to any interest or influence 
regardless of the power it wields.”8 
[Italics mine except for the word 
any]. In the same dissenting opinion 
we may read: “To say that I cannot 
agree with such sophistry is a gross 
understatement.”* Again we are 
told that the interpretation of a 
statute by the majority of the court 
“is to make nugatory by a process 
resembling sleight of hand the bene- 
ficial purpose intended by the legis- 
lature”.5 Again: “I would say that 
the doctrine laid down in the major- 
ity opinion in the case at bar is based 
upon the philosophy of bureaucratic 
communism.’6 

Perhaps the high-water mark of 
judicial imitation of forensic advo- 
cacy is reached by the same judge in 
Sanguinetti v. Moore Dry Dock Co." 
Here in twenty-two pages of vigorous 
dissent we are told that the majority 
“reached a new low in search for 
a reason to reverse a judgment”, 
(page 823), that there was “not a 
scintilla of reason or common sense 
in such a holding” (page 824), that 
it was “so lacking in consideration 
of the realities of the situation that 
it may be said to be naive” (page 
824), that “the reactionary philoso- 
phy of the majority opinion is so out 
of harmony with present day con- 
cepts of trial procedure that it resem- 
bles some of the skeletons of the dead 
past” (page 825) and that “‘it should 
be apparent to every unprejudiced 
mind, as it is to me, that, the major- 
ity, in seizing upon this motion as the 
sole ground for a reversal of the 
judgment in this case, is simply cre- 
ating a mythical error which exists 
only in  hypertechnical illusion.” 
(Ibid.) Finally he sums up: “In es- 
sence what these four judges have 
done here is to blindly announce a 
court-made rule which not only finds 
no support in history, precedent, ex- 
perience, custom, practice, logic, rea- 
son, common sense or natural jus- 
tice but is in utter defiance of all of 
these standards” (page 826). The 
doctrines announced by his col- 
leagues are denounced as “absurd”,§ 
“transcending the height of absurd- 
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ity” and lacking any “shred of rea- 
son, logic or common sense’’,® “whol- 
ly unsound and utterly lacking in 
either factual or legal foundation’”’.!° 
He tells us that if there is a scintilla 
of reason or logic behind the doc- 
trine of the majority it is not appar- 
ent to him and he doubts whether it 
would be “to any unprejudiced 
mind”,1! 


Dissent Should Express Reason, 

Not Dissenter's Emotions 

Whether the dissenting judge may 
have been advocating a sounder doc- 
trine than that of his colleagues is a 
different question. Mr. Justice Bran- 
deis, himself not an infrequent dis- 
senter, has reminded us that usually 
it is More important that the law be 
settled than that it be settled right.!? 
The number of problems confront- 
ing the courts which can be solved 
from universally accepted precepts of 
morals or justice or pure reason is 
not large. For the greater part all 
that can be done is to find workable 
adjustments of relations and order- 
ings of conduct which will satisfy 
most of the expectations incident to 
life in civilized society with the least 
friction and waste. That the settled 
rules on the same point may often 
differ from state to state, and each 
work satisfactorily on its own ground, 
is the proof of the observation of 
Mr. Justice Brandeis. To justify an 
elaborate dissenting opinion the 
question of law should be one of at 
least considerable importance. To 
justify a denunciatory dissenting 
opinion, if denunciation of his col- 
leagues by a judge can be justified 
at all, the question of law should be 
one of exceptional importance and 
the errors pointed out should be of 


ROSCOE POUND 





the gravest nature. But the questions 
of law at issue in the cases noted 
above were not such as to call for 
bursts of an outraged sense of jus- 
tice, however conscientiously the dis- 
senting judge may have felt he was 
advocating a better result. One of 
them involved interpretation of a 
policy of insurance, another interpre- 
tation of a statute as to the time for 
taking an appeal, another the sus- 
pension of a trainer of race horses, 
another the discretion of a trial 
judge in granting a new trial. One 
in which somewhat strong feeling 
might have been understandable had 
to do with whether the court could 
“expand” the statutory liability un- 
der the Federal Employer's Liability 
Act.143 Another had to do with di- 
recting a new trial in an action by an 
employee for personal injuries where 
counsel for the plaintiff in the pres- 
ence of the jury moved the court 
for leave to amend the ad damnum 
to conform to the proof.14 But the 





3. Werner v. Southern California Newspapers, 
35 Cal. 2d 121, 129 (1950). 

4. Ibid. 137. 

5. Estate of Willis, 34 Cal. 2d, 782, 788-789 
(1950). Compare: ‘‘By what legerdemain is such a 
conclusion reached.'’ American Distillery Co. v. 
City Council of Sausalito, ibid. 660, 668. 

6. City of Pasadena v. City of Alhambra, 33 Cal. 
2d 908, 940 (1949). 

7. 36 Cal. 2d 812, 823-845 (1951). 

8. Clement v. State Reclamation Board, 35 Cal. 
2d 628, 647 (1950); Marks v. Walter G. McCarty 
Corp., 33 Cal. 2d 804, 824 (1949); City of Pasa- 
dena v. City of Alhambra, ibid. 908, 946 (1949). 

9. Clement v. State Reclamation Board, 35 Cal. 
2d 628, 652 (1950). Also in Samuels v. Hite, ibid. 


115, 120; Stang v. City of Mill Valley, 38 Cal. 
2d 486, 497 (1952). 

10. Werner v. Southern California Newspapers, 
35 Cal. 2d 121, 140-141 (1950). 

11, Clemons v. City of Los Angeles, 36 Cal. 2d 
95, 115 (1951). 

12. Di Santo v. Pennsylvania, 273 U.S. 34 
(1926). 

13. Anderson v. Atchison T. & S.F. RR., 3) 
2d 117, 129 (1947). The dissenting opinion 
us that the opinion of the court ‘gives substan- 
tiality to the frequently occurring criticism by 
men of the court's inability to solve the pro 
presented to them in a manner that accords 
common sense and simple justice’’. 

14, Sanguinetti v. Moore Dry Dock Co., 36 © 
2d 612 (1951). 
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opinion of the judge of the highest 
court should express his reason, not 
his feelings. 

if there ever was a case of divided 
judicial opinion in which, if any- 


of the United States; and I regret | 
must go further, and dissent both 
from what I deem their assumption of 
authority to examine the constitution- 
ality of the act of Congress commonly 
called the Missouri compromise act, 


The Heated Judicial Dissent 


either more or less, would have been 
inconsistent with my views of my 
duty.17 


Constitutions ‘and justice accord- 


ing to law are today under attack 


throughout the world. The separa- 
tion of powers and submission of 
legal-political questions to the judg- 
ment of independent courts pro- 
ceeding under the checks long es- 
tablished in Anglo-American judicial 
history are decried by many. Main- 
tenance of our characteristic Amer- 
ican constitutional-legal polity de- 
mands that the courts hold, as they 
have held in the past, the respect 
and confidence of the public. What 
amounts to attacks upon our courts 
from within, however well inten- 
tioned and motivated only by sin- 
cere convictions as to the precise con- 
tent and application of particular le- 
gal precepts are highly unfortunate 
at this time if they ever had a place 
in the common-law judicial process. 
Such must be my excuse for calling 
attention particularly to the dissent- 
ing opinions of one whom I know to 
be a highly conscientious judge of 
long experience. Some other opinions 
from other parts of the land might 
have been spoken of. But a conspicu- 
ous example from a good court best 
makes a point of great importance 
for the administration of justice in 


and the grounds and conclusions an- 
nounced in their opinion. 

Having first decided that they were 
bound to consider the sufficiency of 
the plea to the jurisdiction of the Cir- 
cuit Court, and having decided that 
this plea showed that the Circuit Court 
had not jurisdiction, and consequently 
that this is a case to which the judicial 
power of the United States does not 
extend, they have gone on to examine 
the merits of the case as they appeared 
on the trial before the court and jury, 
on the issues joined on the pleas in 
bar, and so have reached the question 
of the power of Congress to pass the 
act of 1820. On so grave a subject as 
this, I feel obliged to say that, in 
my opinion, such an exertion of judi- 
cial power transcends the limits of the 
authority of the court, as described by 
its repeated decisions, and, as I under- 
stand, acknowledged in this opinion 
of the majority of the court. . . .16 

I have expressed my opinion and the 
reasons therefor, at far greater length 
than I could have wished, upon the 
different questions on which I have 
found it necessary to pass, to arrive at 
a judgment on the case at bar. These 
questions are numerous, and the grave 
importance of some of them required 
me to exhibit fully the grounds of my 
opinion. I have touched no question 
which, in the view I have taken, it was 


where, bitter division of public opin- 
ion, high temper on both sides and 
strong adverse political convictions 
might have been expected to be re- 
flected in the opinions of the judges, 
it was the Dred Scott case.15 The dis- 
senting opinion of Mr. Justice Cur- 
tis extending over fifty-nine pages, is 
a model of temperate, reasoned dis- 
cussion of a hotly debated legal- 
political controversy in a time of ex- 
ceptional political excitement. At the 
time many believed that the Chief 
Justice had an understanding with 
President Buchanan to take advan- 
tage of the pending case to overthrow 
the Missouri Compromise which 
stood in the way of extension of slav- 
ery to the territories and that he went 
beyond the requirements of the case 
to hold it unconstitutional. Abra- 
ham Lincoln charged this in a polit- 
ical speech which as a candidate for 
office he might properly do if, as he 
undoubtedly did, he so believed. But 
what is proper in a political speech 
is not on that ground permissible in 
a judicial opinion. ‘The way in which 
Mr. Justice Curtis handled it in his 





dissenting opinion is worth recalling. 


I dissent, therefore, from that part 
of the opinion of the majority of the 
court, in which it is held that a person 
of African descent cannot be a citizen 


not absolutely necessary for me to pass 
upon, to ascertain whether the judg- 
ment of the Circuit Court should stand 
or be reversed. I have avoided no ques- 
tion on which the validity of that 
judgment depends. To have done 


the United States. 





15. Dred Scott v. Sandford, 19 How. 393 (1856). 
16. Ibid. 588-589. 
17. Ibid. 633. 


The Objective of a Legal Education 


® ... the objective of a legal education is primarily to train the student to meet and 


solve the problems which constantly confront the lawyer and the judge. This requires 
of him a capacity to think hard and straight, a settled determination to accept the 
ipse dixit of no man or group of men, the ability to make a searching analysis of a 


complicated state of facts which will disclose the legal problem involved therein, a 
resourceful imagination to discover possible solutions, the patience to investigate their 
validity and practicability, and the courage to form and act upon his own considered 
judgment. 
—Morgan “The Case Method” in the Journal of Legal Education, 
Volume 4, (Summer, 1952) at 391. 
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A Unique Experiment: 


The Conference on Administrative Procedure 


®"With the first meeting of the Presi- 
dent’s Conference on Administrative 
Procedure on June 10 and 11, 1953, 
in Washington, D. C., there came in- 
to being what has been called a 
“unique experiment in government”. 
The Conference, consisting of repre- 
sentatives of fifty-six federal agencies, 
the Bench and the Bar, has under- 
taken to study the possibilities of 
improving federal administrative 
procedure. 

The idea for this conference origi- 
nated in 1951 when the Judicial 
Conference Advisory Committee on 
Administrative Procedure made rec- 
ommendations for eliminating un- 
necessary delay, expense and volume 
of record in administrative proceed- 
ings. As its principal proposal, the 
Advisory Committee noted that: 

. . . The solution may best be accom- 

plished by the cooperation of all agen- 

cies involved; in fact, a cooperative 
approach, with mutual exchange of 

experience and suggestions, seems im- 

perative for the most efficient func- 

tioning of the administrative agencies. 

With such an approach to this prob- 

lem in mind, your Committee’s 

primary recommendation is that the 

Judicial Conference suggest to the 

President that he call, or cause to be 

called, a Conference of Representa- 

tives of the Administrative Agencies 
having adjudicatory and _ substantial 
rule-making functions, for the purpose 
of devising ways and means for achiev- 
ing the objectives with which this 
Committee is concerned. 


This recommendation was adopted 
by the Judicial Conference and, on 
March 24, 1953, was transmitted by 
Chief Justice Fred M. Vinson, with 
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his strong personal endorsement, to 
President Eisenhower. Shortly after- 
ward, Attorney General Herbert 
Brownell, Jr., advised the President 
that the proposal had his enthusiastic 
support. 

On April 29, President Eisenhower 
issued a call, stating in part: 


I am happy to call a conference of 
representatives of the departments and 
agencies, and of the judiciary and the 
bar, for the purpose of studying the 
problems thus described. 

It is not contemplated that the 
conference will attempt to impose 
rules or procedures upon the depart- 
ments, the agencies, or litigants. The 
purpose is to exchange information, 
experience and suggestions and so to 
evolve by cooperative effort princi- 
ples which may be applied and steps 
which may be taken severally by the 
departments and agencies toward the 
end that the administrative process 
may be improved to the benefit of all. 


In addition to directing the At- 
torney General to select the agencies 
which were to designate delegates to 
the Conference, the President’s call 
named as members of the Conference 
three federal judges, twelve practic- 
ing lawyers and three federal trial 
examiners as follows: 

The Judiciary: 

E. Barrett Prettyman, Judge, 
United States Court of Appeals for 
the District of Columbia Circuit; 
Walter M. Bastian, Judge, District 
Court of the United States for the 
District of Columbia; Morris A. So- 
per, Judge, United States Court of 
Appeals for the Fourth Circuit, Bal- 
timore, Maryland. 





E. Barrett Prettyman 


Chairman, the Conference on Administrative 
Procedure 





The Lawyers: 

John A. Danaher, Washington, 
D. C.; Richard S. Doyle, Washington, 
D. C.; Edmund L. Jones, Washing: 
ton, D. C.; H. Cecil Kilpatrick, Wash- 
ington, D. C.; Wilbur R. Lester, 
Washington, D. C.; Breck P. McAllis- 
ter, New York, New York; George 
Maurice Morris, Washington, D. C.; 
Charles B. Nutting, Pittsburgh, Penn- 
sylvania; Garnet L. Patterson, Akron, 
Ohio; John R. Turney, Washington, 
D. C.; J. Albert Woll, Washington, 
D. C.; Joseph W. Wyatt, Washing: 
ton, D. C. 

Federal Trial Examiners: 

J. D. Bond, Arlington, Virginia; 
J. Earl Cox, Washington, D. C.; 
William F. Scharnikow, Washington, 
D. C. 
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The President designated Judge 
Prettyman as Chairman of the Con- 
ference. Subsequently, the Attorney 
General designated as Secretary of 
the Conference Patricia H. Collins, 
who is also Secretary of the Adminis- 
trative Law Section of the American 
Bar Association. 

The initial meeting on June 10 
began wth remarks by Chief Justice 
Vinson emphasizing the importance 
of the undertaking to the Govern- 
ment, the judiciary, the Bar and the 
public. His comments were followed 
by the address of Attorney General 
Brownell, parts of which are re- 
printed in this issue. The Attorney 
General’s address was_ particularly 
noteworthy in that he asked the Con- 
ference to take up for study the ques- 
tions of the feasibility of uniform 
rules of procedure for federal admin- 
istrative agencies and the desirability 
of establishing an Office of Federal 
Administrative Procedure. 

Henry P. Chandler, Director of the 
Administrative Office of the United 
States Courts, addressed the Confer- 
ence on those aspects of the work of 
his Office that are analogous to func- 
tions that might be performed by an 
Office of Federal Administrative Pro- 
cedure. 

The next business of the Confer- 
ence was to adopt rules of procedure. 
In general, the Conference will oper- 
ate by adopting problems for study 
and assigning them to committees 
for the preparation of reports and 
recommendations to be considered 





by the entire Conference at a later 
meeting. The Conference voted to 
hold its next plenary meeting begin- 
ning Monday, November 16, 1953. 

On June 11, the Conference was 
addressed by Clyde B. Aitchison, 
Robert K. McConnaughey, Bradford 
Ross and John L. Sullivan, members 
of the Judicial Conference Advisory 
Committee on Administrative Pro- 
cedure, who elaborated upon the 
recommendations of that Committee; 
by Ralph F. Fuchs, a former member 
of the Attorney General’s Committee 
on Administrative Procedure and 
Chairman of the Committee on Im- 
provement of Administrative Pro- 
cedure in the Administrative Law 
Section of the American Bar Associa- 
tion, who spoke upon the problems 
involved in the formulation of uni- 
form rules of procedure; and by John 
W. Cragun, Chairman of the Associa- 
tion’s Administrative Law Section, 
who expressed the interest of the As- 
sociation in the work of the Confer- 
ence. 

The Conference adopted for study 
and investigation the proposals of 
the Judicial Conference Advisory 
Committee for shortening adminis- 
trative hearings and records and the 
Attorney General’s suggestions re- 
specting the feasibility of uniform 
rules of procedure and the desirabil- 
ity of establishing an Office of Fed- 
eral Administrative Procedure. The 
Conference also placed on its work- 
ing agenda problems relating to the 
status of government counsel, the 
conduct of multiple party proceed- 


The Conference on Administrative Procedure 





ings and the vesting of contempt 
powers in regulatory agencies. 

The Conference elected as its Vice 
Chairman George Maurice Morris, 
a former President of the American 
Bar Association. 

Committees were created by the 
Conference, and the Chairman ap- 
pointed committee chairmen as fol- 
lows: 

Conference Organization and Pro- 
cedure, Robert W. Ginnane, Depart- 
ment of Justice; 

Pretrial, John C. Doerfer, Federal 
Communications Commission; 

Pleadings, Allison Rupert, Treas- 
ury Department; 

Evidence, Emory T. Nunneley, 
Jr., Civil Aeronautics Board; 

Trial Problems, Edmund L. Jones; 

Hearing Officers, Earl W. Kintner, 
Federal Trade Commission; 

Judicial Review, Lambert McAI- 
lister, Federal Power Commission; 

Uniform Rules, Thomas J. Her- 
bert, Subversive Activities Control 
Board; 

Office of Federal Administrative 
Procedure, John A. Danaher; 

Style, Conrad E. Snow, Depart- 
ment of State. 

Judge Prettyman has stated that 
the Conference welcomes suggestions 
from members of the Bar. Such sug- 
gestions should be addressed to the 
Secretary of the Conference, Miss 
Patricia H. Collins, Room 5114, De- 
partment of Justice, Washington 25, 
D. C., for referral by the Chairman 
to the appropriate committee of the 
Conference. 
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The 1953 Ross 


Prize Essay: 


A Free Press and a Fair Trial 


by Lois G. Forer + of the Pennsylvania Bar (Philadelphia) 


™ The Board of Governors chose the subject “Guarantees of Free Speech versus Right 


to Fair Trial” for this year’s Ross Prize Essay competition, conducted by the Association 


under the terms of the will of the late Judge Erskine M. Ross, of California. This is the 


winning essay, chosen unanimously by a committee composed of Judge E. J. Dimock, 
of the United States District Court for the Southern District of New York, Chairman; 
Dean Shelden D. Elliott, Dean of the School of Law of the University of Southern 
California; and Wm. Clarke Mason, of Pennsylvania. Mrs. Forer is the first woman to 


win the coveted Ross Prize. 





‘Twill be recorded for a precedent, 
’ And many an error, by the same ex- 
ample, 
Will rush into the state: it cannot be. 
Merchant of Venice, Act IV, i 


®" Rex v. Almon' has diverted An- 
glo-American legal thought from the 
basic problems of the relations of a 
free press and a fair trial for almost 
two hundred years. This memoran- 
dum for an opinion in a case which 
was never decided has been used as 
the authority for the power of courts 
to cite for contempt by publication. 
After the American courts seized 
upon the memorandum of Justice 
Wilmot and treated it as almost 
scriptural authority, it then recrossed 
the sea and was adopted as part of 
the English common law, buttressed 
by the growing body of American 
cases?. 

Much time and learning has been 
devoted to undermining the author- 
ity, logic and constitutionality of 
Rex v. Almon*’. And perhaps an 
equal amount of legal energy has 
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been spent in berating the American 
press for its comments during crimi- 
nal trials*. Some assert that judicial 
control of the press by means of the 
contempt power violates the funda- 
mental guaranty of freedom of 


speech. Others claim that unless such 
power is exercised more widely, the 
equally fundamental guaranty of 
due process is lost, for cases are tried 
by the press and not the courts. It is 
the purpose of this paper to examine 
the validity of these contentions and 
to assay the values and dangers of 
both concepts when applied to the 
contemporary American scene’. 


Act of 1831 


Although the press might conceiy 
ably be controlled by criminal legis- 
lation, licensing or court order®, the 
courts have usually relied upon the 





1. In 1765 a rule nisi was allowed for attach- 
ment of Almon for publishing a libel against Lord 
Mansfield, C. J., in which the Chief Justice was 
accused of illegally amending an_ information 
against Wilkes in order to defeat a petition for 
habeas corpus. This was a matter of great public 
interest. At this time liberty of the press was 
frequently violated. The memorandum of Justice 
Wilmot asserted without citation of authority that 
the contempt power was coeval with the courts. 
See Fox, ‘King v. Almon"’, 24 L. Q. Rev. 184 
(1908). 

2. See Fox, “Summary Process To Punish Con 
tempt’, 25 L. Q. Rev. 238 (1909). Note the similar- 
ity in the development of the fellow servant doc- 
trine. In Priestley v. Fowler, 3 M & W 1 (1837), 
an English court discussed the warrant of master 
to servant. In the United States, this vague lan- 
guage became authority for the fellow servant 
doctrine. Farwell v. Boston & Worcester R. Co., 
4 Metc. 49 (1842). The English courts then fol- 
lowed the same doctrine. Tunney v. Midland 8. Co., 
L.R.1.C.P 296 (1866). 

3. See, for example, Frankfurter and Landis, 
‘‘Power To Regulate Contempts’’, 37 Harv. L. Rev. 
1010 (1924); Nelles and King, ‘‘Contempt by Pub- 
lication’, 28 Col. L. Rev. 401 (1928); Fox; Con- 
tempt of Court (Oxford Press 1927). 

4. Goodhart, ‘‘Newspapers and Contempt of 
Court in English Law'’, 48 Harv. L. Rev. 885 (1935); 


Perry, ‘Trial by Newspapers’’, 30 Mich. L. Rev 
228 (1932); Rifkind, ‘‘When the Press Hampers 
Justice’, 71 Am. Mercury 14 (1950); Recommenda 
tions of Special Committee on Ways of Curbing 
Excess Publicity in Connection with Criminal Trials, 
22 A.B.A.J. 79 (1936). 

5. Tampering with witnesses or corruptly influ- 
encing judge or jurors is a criminal offense and 
subject to prosecution by indictment. Act of June 
25, 1948, c. 645, 62 Stat. 692, 693, 18 U.S.C. §§ 206 
207, 208. Such overt acts are not involved in the 
problem under discussion. It concerns the more 
subtle question of when words alone threaten 
the administration of justice. 

6. See United States v. Holmes, 26 Fed. Cas 
No. 15,383 (1842), which held that the court 
could not punish for contempt publication of a 
news report during a trial but that the reporter 
could be barred from the courtroom. Such a sule 
when applied to all reporters would involve even 
greater dangers, creating the secrecy of Stor 
Chamber and Inquisition proceedings. Cf. the 
order of Judge Valente in the notorious Jelke case, 
New York Times, February 10, 1953, page |. !t 
might also violate the Sixth Amendment provicing 
for a public trial. In Baltimore Radio Show v 
Maryland, 338 U.S. 912 (1950), a rule of court 
prohibiting comment under certain circumstances 
was involved. 
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contempt power. The American pub- 
lic did not accept the exercise of such 
authority by the courts quiescently’. 
In 1831, following the sentencing of 
an attorney for contempt by publica- 
tion, Congress passed a statute which 
specified with particularity the cir- 
cumstances under which a federal 
judge might cite for contempt®. This 
act limits the authority of federal 
judges to cite for contempt to the 
following situations: 

|. Misbehavior of a person in the 
presence of the court or “so near 
thereto” as to obstruct the adminis- 
tration of justice. 

2. Misbehavior of an officer of the 
courts in official transactions. 

3. Disobedience by any person to 
any lawful writ, process or order of 
the court. 

The first category on its face re- 
stricts the authority of the judge to 
punish only conduct in the court- 
room and to eliminate completely 
the power to cite for contempt by 
publication unless such writings are 
actually distributed in the court- 
room!®, But, by construing the 
phrase “so near thereto” causally 
instead of spatially, the courts con- 
tinued to assert the contempt power 
with respect to written and oral com- 
ment outside the courtroom. All of 
the old powers were imported into 
the statute and given legislative 
sanction, The courts declared that 
they were exercising inherent and 


immemorial powers and that the 
legislature had not abrogated or di- 
minished these powers. 


Recent Statutory Construction 


The painstaking research of Sir John 
Fox has revealed the utter want of 
precedent for the doctrine of con- 
tempt by publication!*. However, 
until Nye v. United States'? it 
seemed to be firmly rooted in Amer- 
ican law. Despite the previous con- 
struction of the Act of 1831, the 
words “‘so near thereto” were in the 
Nye case read with geographical 
meaning. Since the activity com- 
plained of occurred one hundred 
miles from the courthouse, it was 
held not to be punishable under the 
Act. This case did not involve free- 
dom of the press, but persuasion or 
coercion of a litigant. Mr. Justice 
Stone in his dissent pointed out that 
such conduct could be punished as 
illegal tampering with witnesses. 
Doubts as to this new construction 
of the Act were removed by the Su- 
preme Court’s decision in Bridges v. 
California't. While motion for new 
trial in a labor case was pending, 
union leader Harry Bridges _per- 
mitted publication in the press of a 
telegram from him to the Secretary 
of Labor in which he referred to the 
judge’s decision as “outrageous” and 
further stated that 12,000 
members did not intend to let the 
court override their vote. Bridges 


union 





7. See the impeachment proceedings against 
Judge Peck, Register of Debates in Congress, 
pages 3-46, 21st Cong., 2d Sess. In England five 
times bills were brought in Parliament to abolish 
the contempt power and in 1906 the House of 
ns passed a resolution declaring that ‘‘the 
tion of Judges in dealing with contempt 
of court is practically arbitrary and unlimited and 
for the action of Parliament with a view to 
tinition and limitation’’. Fox, Contempt of 

1927) page 3. 

U.S.C. § 401. See Respublica v. Oswald, 

318 (Sup. Ct. Pa 1788); Hollingsworth v. 

Fed. Cas. No. 6616 (1801), involving similar 
stion in Pennsylvania. 

s paper will not discuss the authority of 

rts to punish court officers, including at- 

for misconduct or the authority to punish 

‘sons for disobedience to its writs or orders, 
nsofar as this power restricts freedom of 
and of the press. Ex parte McCormick, 

Cr. 457, 88 S.W. 2d 104 (1935); Ex parte 
44 Tex. Cr. 423, 71 S.W. 593 (1903). Cf. 
> Robinson, 19 Wall. 505 (1873) in which 
disobedience to judge's orders was held not to be 
contemptuous and United States v. Sacher, 341 


r 
Lomrr 


urisa 


torne 
any ¢ 
excey 
speec! 
129 Tex 
Foster 

Ex pc 


U.S. 71 (1952). 

10. Violence in the courtroom itself is punish- 
able. United States v. Terry, 128 U.S. 289 (1888). 
Likewise mob domination of the courtroom. Moore 
v. Dempsey, 261 U.S. 86 (1923). 

11. Toledo Newspaper Co. v. United States, 247 
U.S. 402 (1918). See also Craig v. Hecht, 263 U.S. 
255 (1923), in which a sixty day prison sentence 
imposed upon the chief financial officer of New 
York City, who had published a letter charging 
a judge with denying the city representation in a 
traction receivership, was sustained. 

12. Fox, Contempt of Court (Oxford Press 1927). 
See also Sir John's articles in the Law Quarterly 
Review, 24 L. Q. Rev. 186; 36 L. Q. Rev. 394; 
25 L. Q. Rev. 238; 37 L. Q. Rev. 191; 38 L. Q. Rev. 
185. 

13. 313 U.S. 33 (1940). 

14. 314 U.S. 252 (1941). Mr. Justice Frankfurter, 
who had before his appointment to the Bench 
written a scholarly and scathing attack on con- 
tempt by publication (Frankfurter and Landis, 
‘*Power To Regulate Contempts’’, 37 Harvard L. Rev. 
1010 (1924)) dissented with Justices Roberts, 
Byrnes and Stone. 

15. The practice of having the contempt pro- 
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was cited for contempt and tried by 
a judge who had not participated in 
the original case’. The United 
States Supreme Court reversed, hold- 
ing that this publication had not ob- 
structed justice, that it was the fac- 
tual situation, not these words, which 
had “generated electricity”. It is 
noteworthy that the same result 
could have been reached simply by 
holding that although a motion for 
a new trial was pending, the case 
itself was not pending and, therefore, 
the publication was not contemptu- 
ous. 

A few years later, in Pennekamp v. 
Flarida'®, the Supreme Court re- 
versed a conviction of contempt of 
court based upon the publication of 
articles criticizing a local court, hold- 
ing that with respect to the danger 
presented by the articles, there was 
“not the clearness and immediacy 
necessary to close the door of permis- 
sible public comment. When that 
door is closed, it closes all doors be- 
hind it.” The opinion itself raises 
tangential considerations. Is the mo- 
tive of the writer relevant? In con- 
tempt, as in libel, should truth and 
accuracy be a defense? Is it signifi- 
cant that in this case litigation had 
not yet begun? 

These recent decisions indicate 
that the United States Supreme 
Court now construes the statutory 
regulation of contempt of court as 
a limitation upon judicial authority. 





ceedings heard by a different judge has fre- 
quently been recommended by the courts. Cornish 
v. U. S., 299 Fed. 283 (1924); Cooke v. U.S., 267 
U.S. 517 (1925). See Federal Rules of Criminal 
Procedure, Rule 42. Despite the statutory provisions, 
18 U.S.C.A. § 3692, it is still difficult to obtain jury 
trial in contempt proceedings. United States v 
United Mine Workers, 330 U.S. 258 (1947). 

16. 328 U. S. 331 (1946). Similarly in Craig v. 
Harney, 331 U.S. 367 (1946), the question turned 
upon the publication of articles in the local press. 
The offending articles criticized the instruction to 
the jury to return a verdict for the plaintiff in an 
action of forcible detainer and further protested 
that the judge, a layman, was unqualified. The 
lower court held that the intent of the articles was 
to force a retrial. The Supreme Court majority in 
reversing held that comment on pending cases 
could not be punished, though strong and intem- 
perate language was used, unless there was a clear 
and present danger to the administration of justice. 
Again the court might easily have avoided a 
sweeping pronouncement by holding that since 
the verdict had been rendered the case was not 
pending. 
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The Court has also concluded that 
the contempt power, even when so 
limited, is subject to the further re- 
strictions of the First Amendment. 
By application of the Fourteenth 
Amendment, similar restrictions ap- 
ply to the courts of the various 
states}, 

To date the Supreme Court has 
not limned the entire picture of free- 
dom of the press. It has given few 
guides to determine what words or 
publications, and the circumstances 
in which they are disseminated, shall 
be deemed so great a danger to a 
fair trial as to be paramount to the 
guarantee of free speech’. Some 
opinions of the Court indicate that 
the rights guaranteed by the First 
Amendment have a primacy and 
preference over other provisions of 
the Constitution’®. In other cases, 
the Court has indicated that it will 
be guided by expressions of legisla- 


tive policy*®. But the precise ques- 


tion as to whether and in what in- 
stances the First Amendment restricts 
the power of the courts to prohibit 
the organs of mass communication 
from intruding into the conduct of 
litigation and jeopardizing the right 
to a fair trial guaranteed by the 
Fifth and Fourteenth Amendments 
has pointedly been left open by the 
refusal to grant certiorari in Mary- 


land v. Baltimore Radio Show Inc.” 

In the cited case, three Baltimore 
radio stations described the capture 
of a murder suspect. The police re- 
port of his previous criminal record 
and an alleged confession were also 
broadcast. The defendant waived a 
jury trial because he felt that the 
broadcasts had made it impossible to 
find fair and impartial jurors. The 
trial court cited the broadcasters for 
contempt pursuant to a rule of 
court prohibiting such reporting 
upon the ground that the broad- 
casts had interfered with a fair trial. 
The Maryland Court of Appeals re- 
versed, holding the rule an invalid 
restraint upon freedom of speech 
and press and also that there was no 
clear and present danger to the or- 
derly processes of justice. The con- 
flict in principles was acutely pre- 
sented. This was not a case in which 
judicial differences could be = ac- 
counted for by “liberal” or “con- 
servative” predilections*?. To at- 
tempt a rational solution, consonant 
with American ideals of freedom and 
the importance of a free press in a 
free society, it is not enough to de- 
clare either that there is or there is 
not a clear and present danger to the 
administration of justice’. It is nec- 
essary to go beyond the catch phrases 
and think facts not words. 


Lois G. Forer is engaged in law practice 
in Philadelphia and is also a part-time 
lecturer at the Law School of the Uni- 
versity of Pennsylvania. She is a graduate 
of the Law School of Northwestern Uni- 
versity and served several years in Wash- 
ington on the legal staffs of the U. S. 
Senate Committee on Education and Labor 
and the Rural Electrification Committee. 
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In this fluid state of the law it is 
pertinent to examine a priori the 
relations of a free press to the preser- 
vation of the right to a fair trial in 





17. Freedom of speech and the right to a fair 
trial are among the basic principles of liberty and 
justice at the foundation of American civil and 
political institutions. Therefore, they are compre- 
hended by the Fourteenth Amendment under the 
rule laid down in Hebert v. Louisiana, 272 U.S. 
312 (1926), and reaffirmed in Palko v. Connecti- 
cut, 302 U.S. 319 (1937). See also Schneider v. 
State, 308 U.S. 147, 160 (1939). 

18. In Whitney v. California, 274 U.S. 357 
(1926), Mr. Justice Brandeis objected that there 
was no standard for ascertaining ‘‘clear and 
present danger’. 

19. Saia v. New York, 334 U.S. 558 (1948). For 
a critique of this qualitative treatment of consti- 
tutional provisions, see Thornton, ‘Balancing Var- 
ious Community Interests'', 35 A.B.A.J. 473 (1949). 

20. See Bridges v. California, 314 U.S. 252, 
(1941), in which Mr. Justice Black speaking for 
he Court pointed out that there was no state 
statute making publications of comments on pend- 
ing litigation punishable. He went on to declare 
that such a declaration of ‘‘policy would weigh 
heavily in any challenge of the law'’. In Mary- 
land v. Baltimore Radio Show, Inc., 338 U.S. 912 
(1950), the constitutionality of a rule of court 
making such comments punishable as contempt 
was challenged. However, such statutes or rules 
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might well be construed as an unconstitutional 
priorfestraint upon free speech. Where a permit 
to speak, write or distribute literature is required 
in advance, that is deemed an _ unconstitutional 
restraint upon freedom of speech. Lovell v. Grif- 
fin, 303 U.S. 44 (1938). The man who is required 
to obtain a permit to speak is temporarily re- 
strained. But he who kn&ws that if he does speak 
he will be arrested is, with the exception of a 
martyr, completely restrained from ever speaking. 
See note 49 Col. L. Rev. 1001 (1949). Thus, a 
statute or an order which made speech or publi- 
cations on pending litigation an offense would be 
subject to serious question as to its constitution- 
ality. Cf. Chaplinsky v. New Hampshire, 315 U.S. 
568 (1942). See also Terminiello v. Chicago, 337 
U.S. 1 (1949), indicating the difficulties of draft- 
ing valid restrictions on freedom of speech. 

21. 338 U.S. 912, (1950); noted 59 Yale L. J. 534 
(1950). The dissenting opinion of Mr. Justice Frank- 
furter emphasized that from the denial of certio- 
rari neither approval nor disapproval of the state 
court decision could be implied. See also Shepherd 
v. Florida, 341 U.S. 50 (1951), in which the press 
published as a fact, attributing the story to the 
sheriff, that the Negro defendants, accused of 
raping a white woman in Florida, had confessed. 
The jurors and witnesses admitted they had heard 
of this confession. Passion was aroused by the 


publicity and a mob burned the home of one of 
the defendants’ parents. Motion to defer trial until 
passion had cooled and motion for a change of 
venue were denied. The Supreme Court reversed 
the conviction on the grounds that there had been 
discrimination in the selection of the jury. This 
ruling involved no further refinements in the law. 
Smith v. Texas, 311 U.S. 128 (1940); Pierre v. 
Louisiana, 306 U.S. 354 (1939). Justices Frankfurter 
and Jackson concurred in the result but stated 
that they would base the grounds for reversal 
upon ‘‘events which would deny the defendants a 
fair trial before any kind of jury'’. See Note, 26 
N.Y.U.L. Rev. 513 (1952). A motion for mistrial in 
the Smith Act case in Hawaii was made on the 
ground that two prejudicial editorials had been 
published while the jury was sitting. The court 
denied the motion because the jurors had not in 
fact been influenced. New York Times, Janvary 
27, 1953, page 14, column 4. 

22. The American Civil Liberties Union ap- 
peared as amicus curiae supporting a free press 
against the Maryland Civil Liberties Committee 
which supported the right to a fair trial. 

23. One cannot be ensnared by verbalisms. 
Neither can society wait until the danger is so 
imminent as to be catastrophic. Dennis v. United 
States, 341 U.S. 494 (1950). 
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a democracy**. The relative impor- 
tance of these principles can be as- 
sayed by relating them to funda- 
mental purposes. What is the aim of 
American polity? While government 
has assumed many new and auxiliary 
functions not even remotely imag- 
ined at the time of the Constitution- 
al Convention, the abiding principle 
has not changed. Government now 
seeks to provide economic security, 
to insure nondiscriminatory treat- 
ment to all, to protect persons from 
harmful or poisonous substances, to 
regulate relations between labor 
and capital and between large and 
small business, and to do countless 
other things in furtherance of the 
public welfare. Yet the aim and pur- 
pose of the government is not pri- 
marily to promote the economic well- 
being of the citizens. The funda- 
mental purpose of the American 
government from its inception to the 
present day may be expressed as the 
mechanism whereby the individual 
may attain the fullest development 
of his own potentials and desires 
with due regard for the rights of 
others?5, Each restraint must, there- 
fore, be examined to determine 
whether it promotes the greater 
freedom of the individual*®. 


Significance of Media 

of Mass Communications 

In a single society encompassing one 
hundred and sixty million people 
and stretching across the width of a 
continent, the media of mass com- 
munication assume great  signifi- 
cance. One person in the city state of 
Athens could by word of mouth be 
the conscience and the gadfly of the 
state. The New England town meet- 
ing could draw into the democratic 
process the entire community. Such 
personal participation is no longer 
possible. The media of mass com- 
munication must be the vital link be- 
tween the people and the govern- 
ment?’. This is recognized in the 
elective process, both in the initial 
choice of executives and legislators 
and in the correlative watchful eye 
which the electorate of a healthy 
democracy must keep upon the 
elected. The same problems and the 
same considerations apply to the re- 
lations between the people and the 
judiciary. 

The Sixth Amendment provides 
that the accused shall have the right 
to a speedy and public trial. Similar 
provisions are to be found in most 
state constitutions. The origins of 
the public trial are lost in the mists 
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of the Middle Ages. But as early as 
1565 Sir Thomas Smith mentions as 


an accepted principle the right to a 
public trial?8. Indeed, with the rare 
exception of a Jelke case, the right 
to a fair and open trial has not seri- 
ously been challenged since the abo- 
lition of the Star Chamber in 1688. 
In the few American cases in which 
the issue has arisen, the right has 
been affirmed?®. 

The differences between American 
and British practice with respect to 
press coverage of trials and the dif- 
ferences in the law of contempt offer 
a focal point of discussion. Numer- 
ous American critics, justly mindful 
of the rights of the accused in crim- 
inal trials, protest that in the United 
States the accused is tried by the 
press and not by the courts®®. But 
English critics, on the contrary, 
point out that where, as in England, 
press coverage is limited. to a bare 
statement of facts and comment on 
the trial is prohibited, the judiciary 
has not only been made secure, it has 
been secured from just criticism*?. 

Criticism is leveled against the 
conduct of the American press and 
radio principally in criminal cases. 
However, it is interesting to note 

(Continued on page 843) 








24. The closing of La Prensa in Argentina and 
the purge trials in Czechoslovakia are unhappy 
reminders that both freedom of the press and the 
tight to a fair trial are integral elements of a 
democracy. Any procedure which curtails either 
must, therefore, be opposed. See Paz, ‘The Eyes 
and Tongues of Our People’’, 18 Vital Speeches 73 
(1951), an address by Alberto Gainza Paz, former 
editor of La Prensa, in which he warned of the 
dangers of restricting freedom of the press. 

25. See Jefferson's first inaugural address for a 
statement of the fundamental belief in the free- 
dom of the individual. Bowers, Inaugural Ad- 
dresses of the Presidents, page 50. In Anderson v. 
Dunn, 6 Wheat. 204, 231 (1821), the Court de- 
scribed the desideratum as ‘‘the least possible 


Power adequate to the end proposed’. In the 
eighteenth century power was circumscribed by 
restrcints and rights were phrased as negative 


injunctions against authority. It was believed that 
man was born free and had become enslaved by 
society. Social research has shown the twentieth 


century that the very trammels of society create 
freedom for the individual. Malinowsky, Freedom 
and Culture (1944); Hamilton, Freedom in the 


Modern World (1948). It is in aid of that un- 
expressed aim of freedom for the individual that 
SO mony social and economic ventures are under- 
taken y the government since it is obvious that 
minima! physical standards must be provided be- 
fore tie intellectual and spiritual development is 
Poss'' e. Yet in creating these new areas of free- 
dom ‘or the individual, government must impose 
certo restraints, Taxes, eminent domain, compul- 
Sory education—these very fetters upon the free 





activity of the individual can become the instru- 
ments of a greater freedom. 

26. Unfortunately these rights and freedoms are 
not neatly compartmentalized. There is an area 
where the rights of the individual per se and the 
tights of the group conflict. In this penumbra the 
judiciary, ofttimes with the guidance of the legis- 
lature, must seek an adjustment which does not in 
protecting the state destroy the freedom of the 
individual nor yet in preserving the rights of the 
individual permit the abrogation of the privileges 
of all. 

27. For an analysis of the role of the press and 
radio in a free society see Chaffee, Government 
and Mass Communications, A Report from the 
Commission on Freedom of the Press, University 
of Chicago Press (1947). See Annals of the Ameri- 
can Academy of Political and Social Science, 
March 1947, page 10, pointing out that the 
function of the press in a free society is to educate 
the public to be critical. 

28. Smith, De Republica Anglorum. See Radin, 
“The Right to a Public Trial’’, 6 Temple L. Q. 381 
(1932), which traces the historical background and 
points out that today the press, and not the thrill 
seekers who occasionally crowd the courtrooms, 
represents the public. Note that Judge Valente, 
in barring reporters from the Jelke trial, was 
concerned with protecting public morals rather 
than the defendant's right to a fair trial. His rule 
permitting publication of information not adduced 
at the trial and restricting reports of the court- 
room proceedings is directly contrary to the con- 
clusions of this paper. See Philadelphia Inquirer, 
February 12, 1953, page 14, column 2. 








29. Reagan v. United States, 202 F. 488 (C.C.A. 
9th 1913); Gaines v. Washington, 277 U.S. 81 (1928); 
United States v. Kobli, 172 F. 2d 919 C.A. 3d 
(1949); In re Oliver, 333 U.S. 257, 270. (1948). See 
also State v. Evjue, 253 Wis. 146, 33 N.W. 2d. 305 
(1948). Although a criminal trial should be public 
to protect the defendants, and the administration 
of justice, litigation is not a free public spectacle. 
Reasonable limitation of attendance and observance 
of strict decorum are entirely proper and do not 
involve restriction upon the freedom of speech or 
press or the right to a public trial. Reasonable limi- 
tation of attendance at trials was one of the rec- 
ommendations of the Special Committee on Ways 
of Curbing Excessive Publicity in Connection with 
Criminal Trials, 22 A.B.A.J. 79 (1936). 

30. For example, Robbins, ‘‘The Hauptmann 
Trial in the Light of English Criminal Procedure"’, 
21 A.B.A.J. 301 (1935); Rifkind, ‘‘When the Press 
Hampers Justice’ (1950) 71 Am. Merc. 14; Holtzoff, 
‘The Relation Between the Right to a Fair Trial 
and the Right of Freedom of the Press’’, 1 Syre. L. 
Rev. 367 (1950); Goodhart, ‘‘Newspapers and 
Contempt of Court in English Law’’, 48 Harv. L. Rev. 
885 (1935); note (1951) 26 N.Y.U. L. Rev. 513. 

31. Laski, ‘Procedure for Constructive Contempt 
in England’, 41 Harv. L. Rev. 1031 (1928). Al- 
though a segment of American journalism is ex- 
coriated and justly so for sensationalism, it is 
interesting to note that the English have criticized 
their press for a debasement of standards of 
taste and weakening of intelligent judgment. Re- 
port of Royal Commission on the Press, as sum- 
marized in 172 Fortnightly 73 (1949). 
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Save the Peace Power: 


Don't Strait-jacket Treaties 


by Theodore Pearson and Dana Converse Backus + of the New York Bar (New York City) 


® The 83d Congress ended its first session without acting upon the Bricker Amend- 


ment to revise the treaty-making clause of the Constitution. The following article is 


written in opposition to the Amendment, its authors contending that the proposal 


would seriously handicap the conduct of our foreign policy. Vermont Hatch, of the 


New York Bar, a member of the Association's Committee on Peace and Law Through 


United Nations, answers the arguments of Mr. Pearson and Mr. Backus in his article, 


beginning at page 808. 





# The Senate Judiciary Committee 
by divided vote on June 15, 1953, re- 
ported a text of the Bricker Amend- 
ment for consideration by the Senate. 
The Committee text conceals within 
its catchword phraseology downright 
damage to our country. While earli- 
er versions were designed to cut us off 
from our allies, the present version 
has this effect as an incident to a 
partial dissolution of the United 
States of America. 

In these days when atomic destruc- 
tion can descend from the skies with- 
out warning and obliterate the cities 
in which we work, we rank it as 
stark folly to adopt a constitutional 
amendment which would prevent 
such a plan for the control of atomic 
energy as that sponsored by this 
country—the Baruch Plan based on 
an international agency having 
broad powers for the management 
and ownership of atomic facilities. 

Yet the text of the Bricker Amend- 
ment is drawn to stop such a plan, 
as Senator Bricker and George Finch, 
Sr., of the American Bar Associa- 
tion’s Committee on Peace and Law 





in preparing this article the authors wish to 
acknowledge their indebtedness to The Association 
of the Bar of the City of New York and its Com- 
mittees on Federal Legislation and International 
Law, of which they are the respective chairmen. 
Reports made available by these bodies are the 
source of much of the material herein. 
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assert.! The Communist government 
of Soviet Russia also has opposed the 
Baruch Plan. 

In addition, the resolution has 
within it the evils of the old Articles 
of Confederation. Under it, the 
United States as a nation could not 
even enforce the treaty ending the 
Revolutionary War and a great 
unifying work of the Constitutional 
Convention of 1787 would be un- 
done.* 

Truly if this amendment were to 
pass, we should have done more 
harm to our Government than com- 
munist attackers can possibly do. 
Fortunately, President Eisenhower 
is alert to the danger and his Re- 
publican Administration, like that 
of his Democratic predecessor, is ar- 
rayed against it. 

The United States has a vigorous 
Constitution which has brought the 
country safely through periods of 
prosperity and peace, war and de- 
pression. In the words of Judge John 
J. Parker, Section Delegate of the 
House of Delegates of the American 
Bar Association for its Section of 
International and Comparative Law, 
“Under the present provisions of our 
Constitution, we have grown to 
greatness. There is no reason to think 
that, now that we are great, we can 
no longer trust in them.’ 


Proponents of the resolution never 
tire of citing a series of bogies, the 
principal one of which is that the 
Bill of Rights can be affected by 
treaties. If this bogie were their real 
interest, they would stop at Section 
1 of the resolution* or support Sen- 
ator Knowland’s substitute proposal 
which they have rejected. This par- 
ticular bogie is so strongly argued as 
to hide the measure of secession and 
nullification really contained in the 
proposal. But the bogie has been 
laid to rest by the study which the 
Bricker Amendment provoked and 
which Mr. John Foster Dulles urged 
in his Louisville speech of April 11, 
1952. As a result of further study, 
Mr. Dulles has modified a phrase 
often quoted from this speech. As 
the Secretary of State in opposing 
curbs on the treaty power, he told 
the Senate Judiciary Subcommittee 
on April 5, 1953, that treaties only 
rank on an equality with congres- 
sional enactments. Mr: Dulles now 
finds himself in agreement with the 
Attorney General of the United 
States, Mr. Herbert Brownell, Jr., 
that treaties cannot alter our Bill of 
Rights.5 The Constitution is supe- 
rior to both treaties and federal laws, 
and as between a treaty and a feder- 
al law, the later in time controls. 





1. July 8, 1953, Cong. Rec. page 8435; Hearings 
pages 1150-1151. 

2. 1952 Report, The Association of the Bar of the 
City of New York; 1953 Hearings of Subcommittee 
of Senate Judiciary Committee on S.J. Res. 1 and 
43 (hereinafter cited as Hearings), pages 236, 244 

3. Hearings, page 714. The Section has opposed 
the amendment substantially as worded. 

4. Section | of the Committee text is: ‘‘A pro- 
vision of a treaty which conflicts with this Con- 
stitution shall not be of any force or effect.’’ This 
language was employed in Senator Knowland’s 
substitute proposal (July 22, 1953, Cong. Rec 
pages 9757-9758.) 
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\ttorney General Brownell (citing 
various cases) testified: 

... the Supreme Court has repeatedly 
emphasized the subordinacy of treaties 
to the Constitution. In Geofroy v. 
Riggs, the Court said: “It would not 
be contended that it (the treaty power) 
extends so far as to authorize what the 
Constitution forbids, or a change in 
the character of the government or in 
that of one of the states... .” 

The history of the past and the de- 
cisions of our courts are completely 
reassuring on the place of the treaty 
power in the constitutional scheme. 
They render unnecessary the amend- 
ment proposed.® 


The ‘Which Clause’’ of Section 2 

ls a Vicious Blow at Our Union 

The provision that “A treaty shall 
become effective as internal law in 
the United States only through legis- 
lation which would be valid in the 
absence of treaty” would dig a de- 
structive hole in the Constitution. 
We must continue to have a “peace 
power”. 

In the past, Senator Bricker has 
refused to take the “which clause”. 
In this connection, he has said that 
“there are certain fields in which the 
treaty power must be protected in 
the interest of the integrity of our 
country, and the very sovereignty 
of our country?.” No such clause was 
contained in his original resolution 
cosponsored by many Senators for 
purposes of study. 

Under the Constitution, the treaty 
power is an independently granted 
power, in addition to those otherwise 
granted such as the war power, com- 
merce power and others. If we are to 
protect by treaty our own citizens 
abroad from the police power of 
other nations, our nation must be 
able to offer like protection to for- 
eigners here. But the proposal would 
prohibit treaties in a number of 
fielis where we have found it neces- 
sary to contract them in order to de- 
velop and maintain friendly rela- 
tions with foreign states. 

To begin at the beginning, the 
proposal would render unenforce- 
able the treaty ending the Revolu- 
tionary War. It was the impotency 
of the United States to enforce this 
treaty under the Articles of Confed- 


eration which led the founding 
fathers to give the power to the 
United States under the Constitu- 
tion to see that its promises were 
performed. Thereafter the United 
States was able to enforce provisions 
protecting prewar debts and pro- 
tecting the “person, liberty or prop- 
erty” of former Tories remaining 
here. The Japanese Treaty (1952) 
also has a clause reciprocally protect- 
ing prewar debts. 

Space does not permit exhaustive 
enumeration of the treaties that the 
“which clause’ would render unen- 
forceable. As we have already seen, 
even Senator Bricker admits that the 
amendment would stop the United 
States from joining in its own Ba- 
ruch Plan for the control of the 
devastating power of the atom as 
therein proposed. In the words of 
America, the national Catholic 
weekly review, “We cannot have 
guaranteed disarmament and _ the 
Bricker Amendment.” 

The United States Government 
would no longer be able to protect 
the rights of aliens here (or obtain 
reciprocal protection for our citizens 
abroad) regarding real and personal 
property, such as the right of in- 
heritance and ownership of land. 
The right of an alien to collect debts 
and reciprocal protection for our 
citizen creditors could not be as- 
sured. Such matters have been the 
subject of treaties since the early days 
of the Republic.’ 

A treaty protecting the right of an 
alien to engage in a business purely 
intrastate would not be enforceable, 
such as a treaty with Japan over- 
riding a municipal ordinance on 
pawnbrokers. Asakura v. City of 
Seattle, 265 U.S. 332 (1924). A treaty 
for nondiscriminatory taxation of 
aliens, in so far as it applied to the 
states could not be enforced.® So we 
could not bargain effectively for like 
protection for our citizens abroad. 

The “which clause” would prevent 
the carrying out of some of our 
obligations for the control of narcot- 
ics under international treaty.1° 


The power to co-operate with Ca- 
nada in the protection of migratory 


Don’t Strait-Jacket Treaties 


birds by statute implementing a 
treaty would be lost even though this 
meant the extermination of species 
of value to the United States as a 
whole and to Canada as a whole. 
(Missouri v. Holland, 252 U.S. 416 
(1920) .) The decision in that case 
recognized that the Congress could 
enact legislation to protect migratory 
birds when such legislation was in 
support of a treaty, although it could 
not enact such legislation without a 
treaty. Senator Bricker has said that 
the conservation of migratory birds 
was “certainly an appropriate sub- 
ject for a treaty calling for imple- 
mentation by national legislation.” 
The decision is a corollary to the 
1796 decision of Ware v. Hylton, 3 
Dall. 199 (1796), where the treaty 
ending the Revolutionary War it- 
self overrode an inconsistent state 
law in the local field of debt collec- 
tion.!2 The Missouri v. Holland de- 
cision was based on the constitution- 
al provision that Congress shall have 
power to make all laws which shall 
be “necessary and proper for carry- 
ing into execution... all... Powers 
vested by this Constitution in the 
Government of the United States, or 
in any Department or Officer there- 
of.”"13 

Each of these subjects, in some or 
all of its aspects, lies within the ex- 
clusive domain of the states and does 
not come within any delegated au- 
thority of our national Government 
—aside from the treaty power. There- 
fore, if the treaty power were shrunk 
by the “which clause”, we could no 
longer make treaties dealing with 
these or any fields otherwise re- 
served to the states. 





5. Hearings, page 824, page 907 ef seq. and 
page 913; The Association of the Bar of the City 
of New York, pages 239-241; Report dated June 6, 
1952, of New York State Bar Association Committee 
on Amendments to the Federal Constitution, Chair- 
man, former Attorney General William D. Mitchell 
(Hoover Administration) members—John W. Davis, 
Lewis R. Gulick, John J. Mackrell, Harrison Tweed; 
Hearings, page 622. 

6. Hearings, pages 907, 913; 133 U.S. 258 (1890). 

7. 1952 Hearings on S.J. Res. 130 (82d Cong. 2d 
Sess.), page 28, 

8. Hearings, page 237. 

9. Nielson v. Johnson, 279 U.S. 47. 

10. Hon. Elbert P. Tuttle, General Counsel of the 
Treasury, Hearings, pages 999, 1000. 

11. 1952 Hearings on S.J. Res. 130, page 28. 

12. Hearings, pages 237, 240. 

13. U.S. Const., Art. 1, §8, Subd. 18. 


September, 1953 * Vol. 39 805 









Don’t Strait-Jacket Treaties 


Fabian Bachrach 


THEODORE PEARSON 


DANA CONVERSE BACKUS 





Proponents of the “which clause” 
argue at length that all important 
subjects in the treaty field can al- 
ready be legislated by Congress un- 
der its power to regulate foreign 
commerce, the war power and the 
like, at least under a liberal inter- 
pretation. We find it hard to see how 
these powers would let Congress 
legislate on various aspects of even 
the few subjects instanced above. It 
is ironical as well as unsound to find 
the “which clause” advanced in the 
interest of states’ rights with the 
argument that it will do no harm 
because other powers of the Federal 
Government can and should be 
stretched. 

In defending the curtailment of 
national power effected by the 
“which clause”, its proponents also 
say that in so far as Congress would 
not have the power to legislate, the 
consent of the several states must be 
appropriately obtained, citing Ca- 
nada. While the Canadian impasse 
seems to us anything but an in- 
ducement, it is out of the question 
in our country. What foreign govern- 
ment would be interested in nego- 
tiating any important treaty with 
us that required the separate con- 
sents of our forty-eight states? 

In our dealings with other na- 
tions we must speak with one voice. 
In furtherance of giving the treaty 
power to the central Government 
alone. the Constitution forbade this 
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power to the states.‘ James Madi- 
son truly said that “the necessity of 
some adequate mode of preventing 
the States in their individual charac- 
ters, from defeating the Constitution- 
al authority of the States in their 
united character... had been de- 
cided by a past experience”’.15 

Thus the “which clause” would 
“create a no man’s land in foreign 
affairs”, as Secretary Dulles said.'6 
Where neither the states nor the 
nation could act, and just where 
history and enlightened self-interest 
tell us our country may well want to 
act. No wonder some proponents 
of the Bricker Amendment style 
themselves isolationists.!7 


The Committee Text 
Is Not Declaratory 


The Committee text is a bold at- 
tempt to disturb the balance of pow- 
ers in the Constitution and to cripple 
the strength of the United States. 
This attempt has been fed by state- 
ments erroneously attributing to 
the treaty power and the United 
Nations Charter results which courts 
have reached under the Fourteenth 
Amendment to the Constitution.18 
The grand doctrine that all men are 
created equal and are entitled to 
equal protection of the laws stems 
from our Declaration of Independ- 
ence and our Constitution. The 
treaty power is not the source of 
these results. 


Scares have been created from ‘the 
misconstruction of the dissen: ng 
opinion in the Steel Seizure Case, 
though the dissent actually as 
founded on the President’s power 
(alleged by the minority but denied 
by the majority) to enforce legisla- 
tive programs by seizure of the stcel 
mills. As Attorney General Brownell 
pointed out, the argument of the 
dissenting minority of judges would 
not be affected one way or the other 
by the proposed amendment.!® 

We are asked to quail before an 
oratorical figure of 200 treaties said 
to be in the course of preparation 
in the United Nations or its agen- 
cies. But there is a lawyer-like an- 
swer: Consider each treaty when 
presented and decide each case on 
its merits as it arises. This is the 
answer of the founding fathers. We 
should not leave to our children a 
government of lesser powers. 

Senator Bricker has referred to one 
provision of the 1924 Treaty with 
England under which liquor under 
seal as ships’ stores on British ships 
in the United States harbors was 
made free from interference in the 
same manner “as now provided by 
law with respect to the transit of 
such liquors through the Panama 
Canal”. He has stated that this 
treaty violated the prohibition 
amendment and that its validity 
was never judicially determined. 
This statement, relied upon by the 
Majority Report? of the Senate 
Judiciary Committee, is erroneous 
on both counts. Actually, the treaty 
was made in aid of the Eighteenth 
Amendment to obtain for us the im- 
portant right of search and seizure of 
British flag rum runners beyond the 
three-mile limit up to an_ hour's 
travel from our shores. In the debate 
on the treaty, it was supported by 
the dry forces and was ratified by a 





14. U.S. Const, Ait I, §10 

15. Hearings, page 236. 

16. Hearings, page 829. 

17. John O'Donnell—' ‘Capitol Stuff"’-—New York 
Daily News, June 2, 1953, page 4. 

18. Perez v. Lippold, 198 P. 2d 17; Fujii v. State, 
217 P. 2d 481. 

19. Youngstown Sheet & Tube Co. v. Sawyer, 343 
U.S. 579, 667 (1952); Hearings, page 927. 

20. Pages 7 and 8. 


roll 
requ 
ship 


cont 
it is 
\ 
whi 
exis 
upo 
opel 
the 
neec 
pro 
clar 
unil 


The 
in tt 


Eve 
Sect 
tha 
hav 
Natl 
al 
pre: 
vot 
an 
(5) 
req 
A 
eval 
the 
pro 
dee 
for 





roll call vote of 61 to 7. In a case 
requiring the release of a Canadian 
ship seized from rum row beyond the 
treaty limit the court said the treaty 
controlled and “I have no doubt that 
it is constitutional.’’*! 

A constitutional amendment 
which did no more than rephrase 
constitutional limitations 
upon the treaty power would not be 
open to the objection that it changed 
the law. Such an amendment would 
need careful phrasing if it were to 
produce this neutral result, and de- 
claratory amendments often produce 
unintended results.?2 


existing 


The Most Cumbersome Treaty Machinery 
in the World Is Proposed 


Even without the “which clause”, 
Section 2 of the bill would require 
that a treaty, to have internal force, 
have five separate approvals: (1) Sig- 
nature by the President; (2) Approv- 
al by two thirds of the Senators 
present; (3) Approval by a majority 
vote of the House; (4) Approval by 
a majority vote of the Senate; and 
(5) Signature by the President of the 
requisite law. 

As pointed out by Attorney Gen- 
eral Brownell, no other country in 
the world requires so cumbersome a 
procedure.*? Today, in any case 
deemed desirable, the requirement 
for a supporting law may be imposed 
by the treaty itself, or by appropriate 
reservation, as Mr. Harold Stassen, 
Director of Mutual Security, said.?4 

The statement submitted by the 
American Jewish Congress, clearly 
summed up the matter: “Such a re- 
quirement would impose a substan- 
tial burden on the time and energies 
of the Congress of the United States 
without offering protection to indi- 
vidual rights and to our existing 
democratic system not already avail- 
able through present procedure.”25 

There is much to be said for the 
proposition that the 


two bodies 


which enact our laws by majority 
voie might well also be entrusted 
with the task of consenting to trea- 
ties by majority vote. Indeed, such a 
constitutional amendment was 
passed by the House in 1945.26 But 
there is no logic in the proposal that 


the United States, having validly 
ratified a treaty by two-thirds vote of 
the Senate, must become a treaty- 
breaker because the House or Senate 
later refuses to concur in making the 
treaty effective as internal law. 


The Resolution Hamstrings 
Our Commander in Chief 
Not content with viciously restrict- 
ing the power of the United States in 
the treaty field, the resolution would 
tie the hands of the President as 
Commander in Chief in fighting a 
defensive war on our own soil with 
an ally. In most of our wars, specif- 
including World War II, 
military action has taken place on 
our territory. 

We found out in General Wash- 
ington’s time that Congress cannot 
fight wars. That is why the President 


ically 


is by constitutional mandate the 
Commander in Chief. 

But under the proposed amend- 
ment, executive agreements may be- 
come effective as internal law only 
through legislation. Let us suppose 
that an enemy is invading Alaska 
and a Canadian motorized division is 
being rushed to our aid from Nova 
Scotia. To take advantage of our 
road network, the division is routed 
along U.S. 20 south of the Great 
Lakes, under 
President. 


agreement with our 
An ordinary Canadian 
citizen in taking such a trip could 
not bring along a pistol without 
license from would 
not be permitted to go through red 
lights and could not exceed speed 
limits. 


various states, 


Neither could the Canadian Army 
arrange for such matters by agree- 
ment, because the agreement would 
not have effect as internal law until 
the time-consuming business of fur- 
ther congressional legislation had 
been taken care of.27 Meanwhile, the 
invader would be rolling south with- 
out such impediments. The doctrine 
of sovereign immunity cannot be 
availed of to avoid this damaging 
effect of the amendment, since the 
very purpose of the amendment is to 
require legislation before any ar- 
rangment with another sovereign in 
these fields shall become effective. 
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The resolution is a body blow 
against the ability of the United 
States, in its own self-defense, to co- 
operate with an ally. 


An Obstructionist 

Objective 

The provision of Section 3 that Con- 
gress shall have power to regulate all 
executive and other agreements with 
any foreign power or international 
organization, is said by its propo- 
nents to be “merely declaratory” of 
power which Congress already has 
under the “necessary and proper” 
clause.*8 With such a start, we see 
no reason for its inclusion and we see 
definite reasons for its exclusion. The 
spirit of this first sentence of Section 
3 is in contrast to the spirit of the 
“necessary and proper” clause, which 
emphasizes co-operation in carrying 
into execution the powers vested in 
the Government of the United States 
or any Department, or Officer there- 
of. 

Let us take a look at what these 
proponents of regulation are think- 
ing about. S.J. Res. 2 (introduced 
by Senators McCarran and Bricker) 
is a proposed law which includes a 
provision limiting the duration of 
executive agreements to a_ single 
Presidential term unless extended by 
proclamation of the succeeding Pres- 
ident. This provision of necessity 
would let the nation on the other 
side also reopen the bargaining. In 
1949, with our armies demobilized, 
we would have been in the absurd 
position of having the instrument of 





21. New York Herald-Tribune, March 14, 1924; 
The Frances Louise, 1 F. 2d 1004 (D.C. Mass. 1924). 
22. See Secretary of States Dulles, Hearings, 
page 826; also footnote 728. 
. Hearings, page 920. 
. Hearings, page 1059. 
. Hearings, page 311. 
. H.R. Report No. 139 (79th Cong. Ist Sess.) 
. Section 3 of the Resolution reads: ‘‘Congress 
have power to regulate all executive and 
agreements with any foreign power or inter- 
national organization. All such agreements shall 
be subject to the limitations imposed on treaties 
by this Article."’ The result flows from the second 
sentence of Section 3 read in conjunction with Sec- 
tion 2. Hearings, pages 199, 1145. 

28. Hearings, pages 1226, 1230; footnotes 13 
and 27 above. Section 3 states that executive and 
other agreements with any foreign power or inter- 
national organization shall not (under Section 1) 
conflict with the Constitution. This seems to imply 
that an agreement made with individuals, such as 
Greek shipowners, may conflict with the Constitu- 
tion. 


September, 1953 * Vol. 39 807 





Don't Strait-Jacket Treaties 


surrender ending the Japanese war 
(an executive agreement) completely 
reopened, if this type of “regulation” 
were in effect. It could pose a similar 
threat to the Korean truce. The pro- 
ponents of such regulation should 
consider the realities of the world. 

The spirit of the “regulation” 
sentence of Section 3 is to encourage 
the stripping of the President of his 
important functions in foreign af- 
fairs. If hampering legislation were 
passed, the President might become 
a mere figurehead, unable to deal 
effectively or with despatch on mat- 
ters of utmost urgency. This is no 
time to encourage legislation of rig- 
id requirements, withdrawing from 


the President his power to conduct 
foreign affairs.?® 

There must not be forgotten the 
effect of the continuing day-to-day 
relationship of the executive and 
legislative branches on the chances 
of the President flouting the Con- 
gress. The Congress has the power of 
the purse and the power of investiga- 
tion, and the Senate has the power 
to reject appointments. Specifically, 
Congress has power to legislate 
against an undesirable executive 
agreement to the same extent that it 
can against a treaty. In the case of 
most executive agreements, later ap- 
propriations will be necessary to 
carry on governmental functions in- 


The Treaty-Making Power: 


“An Extraordinary Power Liable to Abuse’ 


by Vermont Hatch + of the New York Bar (New York City) 


*" On June 4, 1953, the Judiciary 
Committee of the Senate approved 
a revised form of Senate Joint Res- 
olution | (the Bricker Amendment) 
to amend the Constitution in rela- 
tion to the treaty-making power and 
executive agreements. Omitting for- 
mal Sections 4 and 5, the Resolution 
reads as follows: 


SEcTION 1. A provision of a treaty 
which conflicts with this Constitution 
shall not be of any force or effect. 

SecTION 2. A treaty shall become 
effective as internal law in the United 
States only through legislation which 
would be valid in the absence of 
treaty. 

SecTION 3. Congress shall have pow- 
er to regulate all executive and other 
agreements with any foreign power or 
international organization. All such 
agreements shall be subject to the 
limitations imposed on treaties by this 
article. 


The report of the Judiciary Com- 
mittee, including minority views, was 
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filed June 15, 1953.° 

The text of the Amendment fol- 
lows closely the American Bar Asso- 
ciation proposal.® 

The Amendment will not: 


1. Affect the role of the President 
in conducting our foreign affairs or 
the method of negotiating, ratifying 
or proclaiming treaties, or 

2. Prevent treaties conforming to 
the Constitution from becoming im- 


cident thereto. 

In the face of the perils of toclay, 
we. prefer to rely not on shrinking 
the powers of the President and (on- 
gress, but on the careful balance of 
the present broad powers. 

The Committee text of S.J. Res. | 
would place so many impediments 
upon our conduct of foreign aflairs 
and military operations as to consti- 
tute a grave threat to our chances of 
survival in the modern world. The 
amendment and its disastrous con- 
sequences should not be inflicted 
upon us and our descendants. 





29. Attorney General Brownell, Hearings, pages 
931-933. 


1 


mediately binding under interna- 
tional law. 

Section 1 of the Amendment pro- 
vides a clear constitutional limita- 
tion enabling the courts to declare 
a treaty provision void if it conflicts 
with the Constitution. 

No treaty has ever been held un- 
constitutional and the power of the 
courts to pass on the validity of 
treaties was doubted from the ear- 
liest times.5 





1, The treaty-making power was so characterized 
by John Foster Dulles, in a speech at Louisville, 
Kentucky, April 11, 1952, in which he said: 

The treatymaking power is an extraordinary 
power, liable to abuse. Treaties make interna- 
tional law and also they make domestic law. 
Under our Constitution, treaties become the su- 
preme law of the land. They are, indeed, more 
supreme than ordinary laws for congressional 
laws are invalid if they do not conform to the 
Constitution, whereas treaty law can override the 
Constitution. Treaties, for example, can take 
powers away from the Congress and give them 
to the President; they can take powers from the 
States and give them to Federal Government 
or to some international body and they can cul 
across the rights given the people by their con- 
stitutional Bill of Rights. [Hearings, page 862]. 


2. Committee Report. 

3. See Senate Joint Resolutions 1 and 43, as 
introduced, also text suggested by A. B. A. Com- 
mittee Reports of February 1, 1952, September 
1, 1952, and February 1, 1953. 

4. The other parties would probably be on 
notice of the constitutional limitation, 5 Hack- 
worth, Digest of International Law 154, citing 
the Harvard Research in International Law. The 
minority report seems to think otherwise, but cites 
no authority (Report page 41). ‘‘It is only when 
the treaty becomes legislative in character as 
binding on the people of the United States as 
distinguished from its Government that these 
amendments have any effect or would have any 
effect within the United States.’ Finch, ‘ear- 
ings, page 1113. 

5. Chase, J., in Ware v. Hylton, 3 Dal!. 199, 
237 (U. S. 1796). 
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if the court possess a power to de- 
clare treaties void, I shall never exer- 
cise it, but in a very clear case indeed. 

Courts have indicated that the 
power does not exist;® that the mak- 
ing of treaties “being an exercise of 
political power” the courts have no 
“official concern” therewith except 
as to their existence and construc- 
tion.? 

The assertion that no treaty of- 
fending the Constitution has ever 
been ratified’ overlooks the treaty 
proclaimed May 22, 1924, between 
Great Britain and the United States 
permitting transportation of liquor 
in British ships which had been held 
by the Supreme Court to be 

prohibited transportation and impor- 


tation in the sense of the [Eighteenth] 
\mendment, and the Act.9 


One writer has said: 


President Coolidge and the Senate 
evidently thought that a treaty could 
prevail over at least one amendment!° 
and it should be added, over an un- 
qualified constitutional prohibition. 
Section 2 of the Amendment deals 
only with the domestic effect of trea- 


ties. 
It would prevent any treaty pro- 
vision from becoming domestic law 





Note 
Due to some references being somewhat long, the 
following scheme of citation will be used in the 
instances indicated: 
First Hearings—Hearings before a Subcommittee of 
the Committee of the Judiciary, United States Sen- 
ate, 82d Congress, Second Session, on S. J. Res. 
130 proposing an amendment to the Constitution 
of the United States relative to the making of 
treaties and executive agreements—1952. 
Hearings—Hearings before a similar Subcommittee, 
83d Congress, First Session, on S. J. Res. 1 and S. J. 
Res. 43. 
Committee Report—Report No. 412, Senate, 83d 
Congress, Ist Session, Calendar No. 408. 
Minority Report—Minority views expressed in the 
Committee Report. 
1 N. Y. State Bar—Report on Proposed Constitu- 
tional! Amendments Relating to the Making of 
Treaties and Their Effect, presented June, 1952, by 
the New York State Bar Association, Committee on 
Amendments to the Federal Constitution. 

State Bar—Report of same committee dated 

1953. 

y Bar—Report of Committee on Federal Legis- 
and Committee on International Law of The 
ition of the Bar of the City of New York, 
April 28, 1952. 

2 City Bar—Report of same Committees dated 
March 12, 1953. Pages of this Report given in foot- 
notes are from Volume 8 The Record of The Asso- 
ciation of the Bar of the City of New York. 

County Lawyers—Report F—11 of the Committee on 
Federal Legislation of the New York County Lawyers 
Association, dated February 13, 1953. 

ABA Committee Report—Report of the Committee 
on Peace and Law Through United Nations. 


except through legislation. There 
would be no more treaties self-exe- 
cuting as domestic law. Furthermore, 
implementing legislation would be 
limited to legislation valid in the 
absence of treaty. 

The assertion that a similar sug- 
gestion in 1787 was voted down!! is 
wrong. That proposal was that “No 
treaty shall be binding on the United 
States which is not ratified by a law.” 
(Italics added). Since Section 2 re- 
lates only to internal law in this 
country, the difference should be ap- 
parent to everyone.!? 

It is objected that such a provision 
as Section 2 would put the United 
States at a disadvantage at the inter- 
national bargaining table.1* The ex- 
act opposite is the case. 

The Committee on Peace and Law 
of the American Bar Association 
long ago pointed out that:14 

There are only four nations, in ad- 

dition to the United States, in which 
treaties may be ratified with the advice 
and consent of the Senate only, name- 
ly, Mexico, Liberia, Cuba and the 
Philippines . . . the largest group of 
twenty-eight requires parliamentary 
approval of all treaties which affect 
internal law, the rights of citizens, or 
which need implementation by the 
legislature. 

A memorandum of the State De- 
partment, dated April 2, 1953, 


The Treaty-Making Power 


tends to confirm this. 

In England a treaty has no inter- 
nal effect as law until Parliament 
acts. That was so in 1787.1® It is so 
today.'7 It is true of Canada, and 
throughout the Empire.'§ 


The “Which” Clause 
Is Imperative 
The “which” clause in Section 2 of 
the Amendment would restrict im- 
plementing legislation to legislation 
valid in the absence of treaty and is 
imperative because the case of 
Missouri v. Holland,!® decided in 
1920, made it perfectly clear that the 
Federal Government may, so long as 
that decision stands, invade and 
destroy all reserved powers of the 
states, arrogate to itself fields of legis- 
lative competence within the area of 
reserved powers where none existed 
without treaty, and regulate the 
purely internal concerns of the states, 
and the affairs of citizens through the 
use of the treaty-making power. 

The very purpose of the Tenth 
Amendment was “to allay fears that 
the new national government might 
seek to exercise powers not granted, 
and that the states might not be able 
to exercise fully their reserved pow- 
ers’ 20 

The “which” clause is imperative 
because there has developed a pro- 





6. Oetjen v. Central Leather Co., 246 U.S. 
297, 302 (1918); see also United States v. Reid, 
73 F. 2d 153, 155 (9th Cir. 1934). 

7. United States v. Domestic Fue! Corporation, 
71 F. 2d 424, 430 (1934); Z. & F. etc. v. Hull, 
114 F. 2d 464, 468 (District of Columbia, 1940), 
particularly footnote 13. 

Attorney General Brownell assumes that the 
courts could declare a treaty unconstitutional, 
Hearings, pages 946, 913, 935. The Secretary of 
State, Mr. Dulles, apparently so assumes, id. page 
878. The Supreme Court said in United States v. 
Pink, 315 U.S. 203, 222 (1942): ‘This Court, speak- 
ing through Mr. Justice Sutherland, held that the 
conduct of foreign relations is committed by the 
Constitution to the political departments of the 
Federal Government; that the propriety of the 
exercise of that power is not open to judicial 
inquiry...” 

8. Chafee, Harvard Law School Record, Feb- 
ruary 21, 1952; Hearings, page 831. 

9. 43 Stat. 1761 (1924); Cunard S. S$. Co. v. 
Mellon, 262 U.S. 100 (1923). The prohibition 
was that of the Eighteenth Amendment. Although 
challenged as unconstitutional, the courts declined 
to inquire into that question for procedural 
reasons. Milliken v. Stone, 16 F. 2d 981, 984 
(1927), cert. den., 274 U.S. 748 (1927). 

10. Professor Arthur E. Sutherland, Jr., of the 
Harvard Law School, ‘‘Restricting the Treaty 
Power"’, 65 Harv. L. Rev. 1305, 1319 (1952). 

11. State Dept. Statement, Hearings, page 835; 


1 City Bar, page 23, 1 County Lawyers, page 4. 

12. Hearings, pages 1236-1237. Even Mr. Madi- 
son himself, immediately after Mr. Morris’ sug- 
gestion was voted down, “‘hinted for considera- 
tion, whether a distinction might not be made 
between different sorts of Treaties—Allowing the 
President & Senate to make Treaties eventual and 
of Alliance for limited terms—and requiring the 
concurrence of the whole Legislature in other 
Treaties.’ 2 Farrand The Records of the Federal 
Convention 394 (1911). See also Mason, 2 id. 
at 637, 639. 

13. Hearings, page 836; Perlman, *‘Amending 
the Treaty Power'’, 52 Calif. L. Rev. note 8, 864; 
and see 1 City Bar, pages 24, 25. 

14. ABA Committee Report, September 1, 1950, 
page 11. 

15. Hearings, page 848. Compare testimony of 
Attorney General Brownell, id. pages 919-20. 

16. Madison, 3 Elliot, Debates on the Federal 
Constitution 514 et seq. (1901). 

17, McNair, The Law of Treaties, pages 7-8; 
Hearings, page 835. 

18. Hearings, page 920. Canada v. Ontario, 
[1937] A. C. 326, 347. Indeed in Canada certain 
treaties cannot be implemented except by the fed- 
eral government together with the provinces. But 
that does not mean Canada is without power to 
make and implement them. 

19. 252 U.S. 416 (1920). 

20. U.S. v. Darby, 312 US. 100, 124 (1941), 
(Emphasis added.) 
pages 1028 ef seq. 
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nounced and widely supported move- 
ment to make use of treaties and the 
principle of Missouri v. Holland “to 
control matters which normally and 
appropriately were within the local 
jurisdictions of the States’,*! to en- 
act internal “reforms” and to “upset 
the normal division of power be- 
tween our State and National Gov- 
ernments”’.°? ‘Treaties point the way 
—the mechanism—for the creation of 
an omnipotent Federal Government 
with no restraints except perhaps 
affirmative constitutional —prohibi- 
tions. 

Who would have been so bold as 
to contend that the states had no re- 
served powers whatever beyond the 
reach of the Federal Government? 
But that is the result of the Wild 
Goose Case.22 Under that decision 
and such existing treaty provisions 
as Articles 55 and 56 of the United 
Nations Charter the Federal Govern- 
ment has a present constitutional 
power to legislate in the whole 
social, economic, cultural, political 
and civil fields almost, if not in fact, 
without limit. This has already de- 
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stroyed the normal division of power 
between the nation and the states.*4 

Section 3 of the Amendment de- 
clares expressly what is believed by 
many constitutional lawyers to be an 
existing power of Congress—the pow- 
er to regulate executive agreements, 
—and subjects them to the limitation 
that, like treaties, they must conform 
to the Constitution and shall not be- 
come internal law within the United 
States except through appropriate 
legislation. 

Section 3 is a corollary to the 
treaty provisions, and would (a) 
complete the provisions in the Con- 
stitution respecting all international 
agreements, (b) put the world on 
notice that the President’s power in 
making international agreements is 
not unlimited (the world is on notice 
today that he cannot alone make 
binding treaties), and (c) remove 
any doubt that may presently exist 
as to the power of Congress under 
the “necessary and proper” clause to 
prevent abuse in the making of exec- 
utive agreements. 

Congress probably has power al- 
ready under the “necessary and 
proper” and other clauses to regulate 
executive agreements.*> At least one 
eminent jurist opposed to amend- 
ment thinks so.?¢ 

The position briefly summarized 
above has been fully developed in 


various published documents of 


which the Report of the Judiciary 
Committee of the Senate is one of 
the latest and best. A consideration 
of some objections urged against the 
Amendment will therefore be more 
profitable than an extended restate- 
ment of that material. 

1. It is asserted that this proposal 
would probably prevent the United 
States from entering into an agree- 
ment to control atomic energy (the 
Baruch _plan).?* 

While this objection was first 
leveled at Section 2 as originally 
drafted,** it persists against the re- 
vised text. 

The Federal Government posses- 
ses today under its specific war 
powers and its power to provide for 
the national defense ample con- 
stitutional authority to legislate con- 
trol of atomic energy. Furthermore, 
it has done so.?9 

No treaty on the subject, there- 
fore, whether made before or after 
the adoption of the Bricker Amend- 
ment would be invalid unless as an 
incident to its control measures it 
involved such a surrender of sover- 
eign powers of the United States to 
an international or supranational 
organization as would be condemned 
as an unconstitutional bartering 
away of those powers.°° 

The powers of government are dele- 
gated in trust to the United States, and 


are incapable of transfer to any other 
parties. They cannot be abandoned or 





21. Hughes, 1929 Proceedings, Am. Soc. of 
Intl. Law, 194-5, Chief Justice Hughes referred to 
“a new line of activity’’ which might in future 
give rise to new questions as to extent of the 
treaty-making power and thought some limitation 
might be implied if it were attempted to use it 
to control local affairs. Attorney General Brownell 
quoted parts of his address. Hearings, pages 903, 
904. 

22.1 N. Y. State Bar—quoted in Hearings, 
pages 47-49. 

23. Missouri v. Holland, 252 U. S. 416 (1920). 
This scope of the treaty power as construed 
today is generally recognized. 1 N.Y. State Bar, 
quoted in Hearings, pages 47-49. No sentence of 
Missouri v. Holland should be left unread. 

24. These are Articles 56 and 55 of the U. N. 
Charter, which read as follows: 

Article 56. All members pledge themselves to 
take joint and separate action in co-operation 
with the organization for the achievement of the 
purposes set forth in Article 55. 

Article 55. With a view to the creation of 
conditions of stability and well-being which are 
necessary for peaceful and friendly relations 
among nations based on respect for the principle 
of equal rights and self-determination of peoples, 
the United Nations shall promote: 


(a) Higher standards of living, full employ- 
ment, and conditions of economic and social 
progress and development; 

(b) Solutions of international economic, social, 
health, and related problems; and international! 
cultural and educational co-operation; and 

(c) Universal respect for, and observance of, 
human rights and fundamental freedoms for all 
without distinction as to race, sex, language, 
or religion. 

See also Articles 29 and 30 of the Charter of the 
Organization of American States. For a full dis- 
cussion of these provisions see Rix, Hearings, 
pages 1028 at seq. 

25. ABA Committee Report (September 1, 1952) 
page 12; Ex Parte Quirin, 317 U.S. 1, 25-27, 29 
(1942); Youngstown Sheet & Tube Co. v. Sawyer, 
343 U.S. 579 (1952). 

26. John J. Parker, Hearings, page 711: ‘‘With 
respect to executive agreements, it is fair to say 
that they are subject to control by Congress under 
present constitutional provisions.'’ See also County 
Lawyers, pages 1, 8. 

27. Minority Report, pages 35, 38, 63. 

28. Hearings, page 192; 2 City Bar, page 174. 

29. Atomic Energy Act of August 1, 1946. Finch, 
Hearings, page 1147, 

30. Chinese Exclusion Case, 130 U.S. 581, 609. 
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surrendered. . . . The exercise of these 

public trusts is not the subject of 

barter or contract. 

An effective system of internation- 
al inspection to prevent violation of 
a treaty on atomic energy would not 
be objectionable on this ground. Mr. 
George A. Finch so testified at the 
hearings.31 

The Baruch proposal, advanced 
seven years ago, however, consisted 
ef a general outline of which inter- 
national inspection was but an in- 
cident. Under it absolute ownership 
and control of all fissionable mate- 
rial and of its uses, both military and 
civilian, as well as of the sources and 
potential sources of the raw mate- 
rials would have been surrendered 
by the United States of America to 
a supranational body in which, al- 
though contributing the maximum 
in atomic properties and develop- 
ments, the United States of America 
would have had at most marked 
minority representation, and which 
would have been completely free of 
any authority of the United States 
Government.®? 

In so far as such a plan, envisaging 
complete abrogation of the sover- 
eignty of the United States in favor 
of a supranational world organiza- 
tion, might achieve constitutionality 
through the treaty-making power it 
would and should be barred by Sec- 
tion 1 of the Bricker Amendment. 

The subject matter of the Baruch 
proposal, advanced in 1946, has now 
been combined by the General As- 
sembly of the United Nations by 
resolution of April 8, 1953, with a 
larger study of disarmament. (State 
Department Bulletin, April 20, 1953, 
page 584). 

Any plan involving surrender of 
the sovereign governmental powers 
of the United States of America to 
what must inevitably become a su- 
pranational body having control of 
the world, should not be effected by 
treaty, and should be possible only 
through unequivocal change in our 
Constitution, achieved through the 
affirmative voice of the people of 
the entire nation. 

2. It is asserted that the resolution 
Would virtually abolish the treaty- 


making power given to the govern- 
ment under the Constitution and 
would leave the United States only 
partially sovereign; that we could 
not deal as a coequal with other 
foreign powers, since there would be 
many vital international subjects 
with which we would be constitu- 
tionally prohibited from dealing in 
any way.83 

It cannot be meant that requiring 
treaties to conform to the Constitu- 
tion would have any such result. 

Would, then, either the require- 
ment that treaties be no longer self- 
executing as domestic law or the 
abolition of the doctrine of Missouri 
v. Holland by the “which” clause 
have such results? 


It is a well-established rule of Anglo- 
Canadian law that the provisions of a 
treaty, though binding upon the state 
under international law, do not be- 
come part of the law of the land unless 
they are implemented by legislation. 
A treaty that has not been imple- 
mented by legislation cannot be the 
source of legal obligations affecting 
private rights.34 
As noted earlier, the Amendment 
will not affect the method of nego- 
tiating, ratifying or proclaiming 
treaties; and it has been shown that 
far from putting the United States 
at a disadvantage at the international 
bargaining table, the requirement of 
legislative action to make a treaty 
domestic law would put it on a parity 
with most other nations of the 
world, especially those with a federal 
system.35 

The “which” clause has absolutely 
no application unless the treaty 
would affect domestic law. Even then 
it would have no application if the 
treaty would affect domestic law 
otherwise within federal legislative 
competence. Only when the treaty 
would affect domestic law beyond 
federal legislative competence in the 
absence of treaty would the “which” 
clause have any effect. Only then 
would state legislation be necessary. 

Such treaty terms could well be 
negotiated on a reciprocal internal 
state basis, as we did with France in 
1853 and with China in 1948. That 
procedure is not confined to federal 





The Treaty-Making Power 


states.36 It leaves no vacuum in the 
treaty power, nor does it leave the 
United States “only partially sover- 
eign”. 

The Privy Council’s language is 
instructive,3? 

It must not be thought that the 
result of this decision is that Canada 
is incompetent to legislate in per- 
formance of treaty obligations. In 
totality of legislative powers, Domin- 
ion and Provincial together she is fully 
equipped. But the legislative powers 
remain distributed. 

3. It is asserted that the Amend- 
ment would probably invalidate 
existing international agreements 
concerning narcotics.*8 

The Amendment will not have 
this effect nor will it prevent imple- 
menting treaties for control of nar- 
cotics. When Congress in 1942 
passed the act to control the domestic 
production and distribution of the 
opium poppy, it did so not alone in 
implementation of a treaty, but to 
“promote the public health and the 
general welfare”, “to regulate inter- 
state and foreign commerce in opium 
poppies” and to safeguard the reve- 
nue derived from taxation of opi- 
um.39 

4. It is asserted that the President 
would no longer have control over 
foreign relations, since Congress 
could regulate his conduct of such 

(Continued on page 853) 





31. Finch, Hearings, pages 1148, 1149, 1150. 

32. Mr. Baruch's Statement, June 14, 1946, 
Department of State Publication 2702, pages 138- 
147; United States Memoranda 1, 2 and 3, loc. 
cit. pages 148-165. In 1948 the Atomic Energy 
Commission reported it had ‘‘reached an impasse’’. 
“The failure to achieve agreement on the in- 
ternational control of atomic energy arises from 
a situation that is beyond the competence of 
this Commission."' Third Report, 1948 AEC/P.V. 
15, May 7, 1948. See also: Hearings, pages 833, 
1150-1151. 

33. Minority Report, page 35. 

34, Canadian Bar Review, November 1951, page 
969; see also Canada v. Ontario [1937] A. C. 
326, 347. 

35. See, Hearings, pages 919-920. Admittedly, 
the Senate should concur in any treaty before it 
becomes binding upon the nation under inter- 
national law, the law affording sanctions to 
treaties. Equally, the Congress in which all 
legislative powers are vested under the Constitu- 
tion, should act before that treaty becomes in- 
ternal law. (The Federalist No. 75). 

36. Hearings, page 1139. 4 

37. Canada v. Ontario, [1937] A. C. 326, 353. 

38. Minority Report, pages 35-45. 

39. Wickard v. Filburn, 317 U.S. 111 (1942), 
56 Stat. 1045; First Hearings, pages 325-326. 
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a Foreword 


The tumult and the shouting are over. Captains and 
kings, judges and lawyers have departed from Boston, 
memorable scene of our Diamond Jubilee. Anniver- 
saries are traditionally times for reviewing accomplish- 
ments. The history of the American Bar Association 


over the past seventy-five years gives us all good reson 
to be proud of our co-operative achievements as A ier- 
ican lawyers. But life and law are Janus-faced. 1! we 
are to scale the Everests of the future, we must look. not 
backward, but forward. 

For time moves in only one direction. Each year 
since the American Bar Association first saw the light 
of day, it has moved steadily onward and upward. bach 
year ahead will find it either stronger or weaker than 
it was the preceding year. The law of life—indeed, the 
life of the law—is change. If that change is to mean 
achievement, ours must be constant unremitting effort 
—lforward. 

What a challenge this is to the young men in ow 
midst! Think of it! Who will sit tomorrow in the seat 
of Marshall, of Taney, of Hughes! Who will wear the 
mantle of the Yankee from Olympus! Who will carry 
that torch lit by Kent and Story, and carried forward 
so nobly by Wigmore and Pound! These giants of the 
law have taken great strides in the past. But the trail 
is not yet ended. The atomic age is here and we must 
still go—forward. 

In this new age that lies ahead we cannot cower in 
fear of power. Power is not evil in itself. How will you 
use it—that is the question. Will you create chaos with 
the atom’s might or will you give men a finer society, 
a better code of laws, a nicer sense of right. You cannot 
stand still, young lawyer. You can only go—forward. 

Come on, you young men of the law—the future is 
beckoning you onward! Hold high the torch of you 
idealism. Keep your will ever focused on your highest 
sense of right and justice. Remember the man of cour- 
age despises the dangers that lie ahead. You must govern 
your own generation. Conquer the future—if you can. 
Don’t languish and exult over the medals and monu- 
ments of our past victories. Use them as spurs and as 
a pennon in your own battles of tomorrow. Your lau- 
rels are yet to be won. The future is yours. 

Forward! 


“The trouble is that lawyers necessarily acquire the habit of assuming the law 
to be right. It is their business to advise people what the law is and to endeavor to 
defend people in the exercise of their legal rights. As a rule, the pure lawyer seldom 
concerns himself about the broad aspects of public policy which may show a law 
to be all wrong, and such a lawyer may be oblivious to the fact that in helping to 
to enforce the law he is helping to injure the public. Then, too, lawyers are almost 
always conservative. Through insisting upon the maintenance of legal rules, they 
become instinctively opposed to change, and thus are frequently found aiding in 
the assertion of legal rights under laws which have once been reasonable and fair, 
but which, through the process of social and business development, have become 
unjust and unfair without the lawyers seeing it. I am conscious that I have myself 
argued cases and drawn papers and given advice in strict accordance with laws 
whose wisdom it had never occurred to me to question, but which I should now, 
after many years of thinking what the law ought to be, condemn.” 

—Letter, November 16, 1906, Elihu Root to General John C. Black of the U. S. 
Civil Service Comm.; as quoted in I Jessup, Elihu Root, p. 208. 
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The President's Conference on Administrative Procedure: 


Remarks by Attorney General Herbert Brownell, Jr. 


® On behalf of the President and of 
the Department of Justice I welcome 
each of you to this Conference on 
Administrative Procedure. This is a 
good occasion to express the deep 
interest of the Administration and 
my own concern in improving fed- 
eral administrative procedures. I am 
convinced that we can do much to 
reduce delay and expense in such 
proceedings. Also, I believe that we 
cannot develop and maintain the ad- 
ministrative procedures which we 
need unless we give to them the con- 
tinuous attention which the courts 
and the Bar have given to the im- 
provement of judicial procedures. 
For these reasons, I strongly recom- 
mended to the President that he call 
a conference to devise ways for im- 
proving federal administrative pro- 
cedure. 

Fair and efficient administrative 
procedures are a major element in 
the administration of justice. They 
are also the means by which large 
areas of public policy are carried out. 
foday, federal administrative agen- 
cies implement public policies and 
determine private rights in such im- 
portant and diverse fields as trans- 
portation, communications, labor 


relations, atomic energy, subversive 
activities, industrial accidents, In- 
dian claims and milk marketing. 
The continuing importance of fair 
and efficient procedures in such hear- 


ings is shown not only by the im- 
portance of the matters entrusted to 
administrative agencies, but also by 
the volume of formal hearings. 
While the bulk of federal administra- 
tive decisions is made without hear- 
ings, nevertheless, during the year 
ending June 30, 1951, five admin- 
istrative agencies, the Interstate 
Commerce Commission, the Nation- 
al Labor Relations Board, the Coast 
Guard, the Federal Communications 
Commission and the Civil Aero- 
nautics Board, held 5325 administra- 
tive hearings for the receipt of evi- 
dence, as compared with 9878 civil 
and criminal trials commenced in 
all the federal district courts. Again, 
there are about 215 federal district 
judges, while federal administrative 
agencies employ about 273 hearing 
examiners. And it is fair to assume 
that the matters involved in those 
administrative hearings were at least 
as important to the persons involved 
and to the general welfare as those 
which were tried in the courts. 
While Congress was assigning new 
and broader functions to adminis- 
trative agencies, little attention was 
given to administrative procedures. 
As recently as 1916, Elihu Root could 
tell the American Bar Association 
that “a system of administrative law 
must be developed, and that with us 
is still in its infancy, crude and im- 
perfect?.” Until recently, regulatory 


statutes usually dealt with procedure 
only to the extent of requiring that 
certain administrative actions be pre- 
ceded by notice and a_ hearing. 
Things have changed since 1916. Ad- 
ministrative law is taught in our 
law schools. In the 1930’s, Congress 
and the Bar became concerned with 
improving administrative proce- 
dures,-and this concern, together 
with the report of the Attorney 
General’s Committee on Adminis- 
trative Procedure in 1941, resulted 
in the Administrative Procedure Act. 
Also, in recent regulatory statutes, 
such as the Labor Management Rela- 
t'ons Act, the Communications Act 
Amendments of 1952, and the new 
Immigration and Nationality Act, 
Congress has concerned itself with 
procedural matters to a much greater 
extent than in earlier years. 

I am convinced that we must give 
to the improvement of administra- 
tive procedure the kind of contin- 
uous effort that has produced the 
Federal Rules of Civil Procedure 
and the Federal Rules of Criminal 
Procedure. My work in the New York 
legislature, and particularly my ex- 
perience during the last two years 
as a member of the Judicial Council 
of the State of New York, taught me 





1. Annual Report of the Director of the Adminis- 
trative Office of the United States Courts, 1951, 
page 148. 

2. 41 A.B.A Rep. 355, 369. 
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that constant and thorough study of 
particular problems is the most effec- 
tive way to improve legal procedures. 

Neither the Administrative Pro- 
cedure Act nor any other set of rules 
can prescribe fair and efficient pro- 
cedure for all time. New regulatory 
activities, increasing agency work 
loads and changing standards of 
procedural fairness are among the 
factors that will compel continuing 
change and improvement. By way of 
analogy, I would remind you that 
the Rules of Civil Procedure have 
been amended three times since their 
adoption in 1938. 

I also believe that such continuous 
effort to improve administrative pro- 
cedure must come both from within 
and without the agencies. The 
agency staffs collectively possess an 
immense and detailed knowledge of 
problems and procedures which must 
be drawn upon. Of course, this is 
not enough. It is said that the guests 
are a better judge of a feast than the 
cook. And so we have with us twelve 
practicing lawyers and three dis- 
tinguished federal judges who can 
contribute the experience and in- 
sight of those who appear before the 
agencies and those who perform the 
function of judicial review of ad- 
ministrative action. 

You have before you the Report 
of the Judicial Conference Ad- 
visory Committee on Administrative 
Procedure which was appointed by 
the Chief Justice to inquire into the 
causes of unnecessary delay, expense 
and voluminous records in adminis- 
trative proceedings. 

It is significant that this Advisory 
Committee, with Judge Prettyman as 
chairman, concluded that most of 
the causes of excessive administrative 
records with the attendant delay 
and expense are to be found in the 
procedures of administrative agen- 
cies. These problems are not peculiar 
to the administrative process. During 
my service on the New York Judicial 
Council, we made studies seeking to 
reduce calendar delays and to re- 
duce the size of appellate records. 
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Similarly, the Judicial Conference 
properly has been concerned with the 
length of trials and records in some 
antitrust cases. We are going to do 
our share in solving those problems. 
For example, we are vigorously 
searching for procedures by which we 
can obtain sufficient factual informa- 
tion in advance of trial to make 
possible more precise pleadings and 
greater use of pretrial procedures. 

In the administrative field, the 
criticisms and suggestions of the Ad- 
visory Committee cannot be dis- 
missed as the complaints of disap- 
pointed litigants, because eleven of 
the twelve members of the Advisory 
Committee held or had held impor- 
tant posts in federal administrative 
agencies. That is, the criticisms of the 
Advisory Committee are self-criti- 
cisms of federal administrators. That 
they are so frank in regard to their 
own conduct encourages me to be- 
lieve that this conference can find 
ways to improve our federal admin- 
istrative procedures. 

On June 15, 1215, 738 years ago, 
the Magna Charta proclaimed that 
“To none will we sell, deny, or delay 
right or justice.” We all know that 
justice is denied to the extent that 
its administration is unnecessarily 
expensive or delayed. The admin- 
istration of justice in the courts has 
been criticized sharply whenever 
judicial procedure has been inade- 
quate to provide speedy justice at a 
reasonable cost. Dicken’s attack on 
English chancery procedure in Bleak 
House finds a counterpart today in 
the unending efforts of legislatures, 
courts and the Bar to improve the ad- 
ministration of justice in such prac- 
tical respects as the elimination of 
calendar delays and the simplifica- 
tion of procedure. 

Unnecessary delay and expense in 
the administration of justice and 
public business by administrative 
agencies is equally objectionable. 
Perhaps it is more so, because a ma- 
jor reason for entrusting important 
functions of government to special- 
ized administrative agencies is the 


expectation that experts can do these 
jobs better than anyone else. I am 
sure that you will agree with me tha: 
those who administer federal reg:; 
latory programs have a clear dui) 
to develop and maintain procedures 
which will eliminate unnecessary dec- 
lay and expense. For my part, I also 
believe that federal administrators, 
by combining their experience, with 
the aid of the practicing Bar and 
the courts who have occasion to re- 
view their work, can do more than 
any other single group to improve 
federal administrative procedures. 
Moreover, if we don’t, someone else 
surely will. 

The Advisory Committee of the Ju- 
dicial Conference concluded that in 
some cases administrative hearings 
are unnecessarily prolonged and 
hearing records made voluminous 
for the following reasons, among 
others: deficient pleadings, failure 
to utilize fully pretrial or prehear- 
ing procedures, the failure of agency 
hearing officers to exclude irrelevant 
and immaterial evidence, and cum- 
bersome methods of presenting 
scientific and economic evidence. | 
shall not attempt to discuss all 
of the Advisory Committee’s sugges- 
tions because some of the members 
of the Committee will go over their 
report with you in some detail.... 

[The Attorney General then dis- 
cussed two of the Committee’s sugges- 
tions in detail. He concluded as fol- 
lows: | 

This conference can do much to 
improve federal administrative pro- 
cedures. Collectively, you represent 
and can draw upon the entire skill 
and experience of the administrative 
agencies, the courts and the legal 
profession. You can produce, not 
vague generalities, but concrete rec- 
ommendations which will furnish 
practical assistance to the agencies 
and to lawyers in their every day 
work, and to Congress when it deals 
with the problems of the agencies. In 
this work you can be assured of the 
complete co-operation of the De 
partment of Justice. 
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Books for Lawyers 





Haron LASKI. By Kingsley 
Martin. New York: Viking Press. 
1953. $4.00. Pages 259. 

I never met Laski. I never read his 
books or other writings. 1 remember 
the hullaballoo about him and aca- 
demic freedom while he was at Har- 
vard during President Lowell’s ad- 
ministration. His thinking, however, 
seems fairly reflected in the book. 
What I say may not interest his many 
friends and admirers, but as most of 
the readers of the JouRNAL probably 
know as little as I did about him, my 
remarks may help them to decide 
whether they want to read the book. 

It is very well and readably writ- 
ten by two English teachers, both 
devoted friends and, apparently, 
equally devoted disciples of Laski. As 
Mr. Martin explains in his preface, 
the two chapters on Laski’s career in 
America are written by Norman Mc- 
Kenzie, who had lived and taught 
here for some time. I recommend the 
reading of this vivid account of a 
remarkable man with an exceptional 
capacity for generous friendship and 
teaching, a prodigious worker, an 
omnivorous reader and probably the 
most informed and articulate “‘left- 
wing” Socialist of this century on 
either side of the Atlantic. Some of 
you may be irritated, but you will 
learn something and then you can 
balance it by reading some of the 
essays of an equally prodigious 
worker and reader and, in my opin- 
ion, a greater and more provocative 
teacher—the late William G. Sum- 
ner, of Yale, whom I knew per- 
sonally although I never studied 
under him. He and Laski were as far 
apart as the poles in many ways, and 
you can do your own deciding be- 
tween them. I also suggest balancing 
Laski with another Englishman’s 
recent short volume on the govern- 


ment of England today, following 
Laski’s thinking—Professor Keeton’s 
The Passing of Parliament (re- 
viewed in the May issue of the 
JourNaL) and a still smaller book 
of sixty-seven pages—Salvadori's 
Rise of Modern Communism (re- 
viewed in the JouRNAL in 1952). If 
1 remember correctly, the elder 
Henry James in his Literary Re- 
mains described Carlyle as not a 
philosopher, but as a great critic. So 
Laski, in spite of all his learning and 
devoted work, seems to me a fail- 
ure as a “long-range” thinker be- 
cause he lacked common sense about 
the human itch for power in govern- 
ment (a common ailment of saints 
as well as sinners) from which, in 
his own way, he seems to have been 
a chronic sufferer, perhaps without 
realizing it. I dare say I should have 
liked him personally; but, perhaps, 
because of an inherited (even if un- 
conscious) dogmatism, he seems to 
me to have been fundamentally ar- 
rogant in his idealism and thinking. 

The irresponsible assumptions of 
the author in the chapters on Amer- 
ica appear in the account of the Bos- 
ton police strike, in the course of 
which he wipes Boston and Boston- 
ians off his map of justice by saying, 
among other things, “It was a society 
which was to pillory and murder 
Sacco and Vanzetti.” Evidently he 
has swallowed whole the myth that 
has been created about that case. He 
has also, evidently, swallowed whole 
Marquand’s entertaining fiction 
about some Bostonians and applied 
it generally without any discrimina- 
tion whatever. 

The author (and presumably Las- 
ki) also joins with the late President 
Roosevelt in the sin of plagiarizing 
Sumner’s phrase, “the forgotten 
man”, and applying it to the wrong 
person. If Sumner had been alive, 





he would have excoriated that per- 
formance. 

The customary exaggerated talk 
about “property” rights against “hu- 
man” rights runs through the whole 
book. As I regard, and as I believe 
the American people regard, the pri- 
vate property of “the common man” 
as a fundamental “human right”, I 
naturally consider their separation as 
intellectual and political claptrap 
which appears to be an inevitable 
incident of the current itch for 
power. 

While I believe in “academic free- 
dom”, it differs from “free speech” 
in that it involves, as President Low- 
ell pointed out, certain responsibili- 
ties; and Laski’s obsession about it 
(“he prickled at the slightest in- 
fringement”) reminds me of my fa- 
ther’s ideal about underclothes—that 
they should not touch one at all. 

As Laski seems to have been very 
free in his comments about people, 
books and ideas, I have been equally 
free as I think he would wish me to 
be. 

F. W. GRINNELL 


Boston, Massachusetts 


Prerriat PROCEDURE- 
A STATEMENT OF ITS ESSEN- 
TIALS. By Alfred P. Murrah, Chair- 
man of the Pre-Trial Committee of 
the Judicial Conference of the 
United States, published by the Ad- 
ministrative Office of the United 
States Courts. May, 1953. Text 17 
pages, Appendix 27 pages. 

Far too few lawyers are aware of 
the extent to which Judge Alfred P. 
Murrah of the United States Court 
of Appeals for the Tenth Circuit has 
worked for and contributed to the 
improvement of our courts or of the 
practical usefulness of his efforts. 
Now as Chairman of the Pre-Trial 
Committee of the Judicial Confer- 
ence of the United States he has 
written this pamphlet for use by 
newly appointed United States Dis- 
trict Judges. 

But the usefulness of this little 
book will not be confined to these 
new judges. Because of its clarity, its 
emphasis on essentials and its brev- 
ity, it will appeal to many other 
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judges and to many lawyers; and it 
will help all who read it to a better 
understanding of the practical value 
olf this procedure. 

Judge Murrah points out that in 
pretrial conferences of counsel with 
a judge “surprise and maneuvering” 
can be eliminated; the court can 
learn “what needs to be tried”, and 
prevent the trial of issues “known to 
be without merit”; pleadings can be 
amended; proof of facts not in dis- 
pute can be done away with by stipu- 
lation or by narrowing of the issues; 
expert witnesses can be limited; writ- 
ten admissions as to documents whose 
genuineness is admitted may be exe- 
cuted; jurisdictional questions can be 
cleared; motions disposed of; inter- 
rogatories, bills of particulars and 
the like ruled on; and by narrowing 
the areas of disagreement among the 
parties and pointing out possible pit- 
talls if the case be tried, the court 
can “clear the way for a settlement 
advantageous to the interest of both 
parties’, and that other matters 
“which may aid in the disposition of 
the action” may be considered. 

Then tollows a discussion of the 
“TVechniques of Pre-Trial Practice” 
which is replete with valuable infor- 
mation and suggestions. 

Judge Murrah points out “there is 
hardly a single federal judge who has 
not used the pre-trial conlerence to 
some extent” and that it is used regu- 
larly in about 50 per cent of the 
United States District Courts. 

What happens in a conference of 
this sort is accurately described and 
specific suggestions as to the drafting 
of the order which recites the result 
of the conference are offered. 

The appendix contains a “Stand- 
ing Order and Instructions to Attor- 
neys”’ used by United States District 
Judge William J. Campbell of Chi- 
cago; a “Pre-Trial Notice and a Pre- 
rial Order” used by Judge James V. 
Ailred of the Southern District of 
I'cxas; a “Pre-Trial Notice” used by 
Jucge Walter M. Bastian of the 
United States District Court in the 
District of Columbia and three “Pre- 
Trial Orders” used in this court, two 
by Chief J] udge Bolitha J. Laws, one 
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by his associate, Judge Alexander 
Holtzoff. 

Then follows a bibliography of 
books and articles dealing with pre- 
trial and reference to the published 
minutes of a number of pretrial 
demonstrations. 

sut there is no reference to the 
time and effort which Judge Murrah 
has given in conducting pretrial 
demonstrations in New Mexico, Ne- 
braska, Louisiana, Wyoming and 
Oklahoma and in assisting in many 
others. 

Surely the new federal judges will 
appreciate and use this helpful 
pamphlet as will many others who 
are interested in procedural prob- 
lems. 

Copies of the pamphlet may be 
obtained from the Administrative 
Ofhice of the United States Court, 
United States Supreme Court Build- 
ing, Washington, D. C. 

Harry D. Nims 
New York, New York 


ts 
SLAVE MUTINY: THE REVOLT 
OF ‘THE SCHOONER AMISTAD. 
By William A. Owens. New York: 
The John Day Company. 1953. $4.00. 
Pages 312. 

The author, William A. Owens, 
has ably and dramatically retold the 
story of the famous Amistad case by 
imaginatively creating dialogue and 
describing details. He pondered the 
choice between a learned recital, ful- 
ly documented, and a_ semifiction- 
alized tale. He was amply justified 
and highly successful in his choice of 
the latter alternative, in marked con- 
trast to those biographers like Cath- 
erine Bowen, who assume Olympian 
powers of creation though ample ma- 
terial exists. Here there was nothing 
but the dry record and the staid opin- 
ion which outlined an impelling 
drama. 

Some African tribesmen were kid- 
napped by slave traders and in 1839 
brought to Havana where, in con- 
travention of Spanish law, they were 
sold as slaves. While being trans- 
ported from Havana to another city 
in Cuba on the ironically named 
Amistad, “friendship”, they revolted 
under the leadership of a princely na- 


tive, Cinqué, slew the captain and 
one member of the crew, two of 
whom managed to escape to shore. 
They spared their Spanish “owners” 
largely for the purpose of forcing 
them to steer the vessel to Africa, but 
their hopes were destroyed when, al- 
ter two months on the ocean, the 
whites had tacked them, east by day 
and north by night, to the shores of 
Long Island. There a United States 
naval vessel captured the boat and its 
strange crew. 

There followed hectic litigation in 
the United States District Court at 
New Haven, a collateral suit in New 
York City, where we get a picture 
of the one-year-old ‘Tombs, appeal 
in Hartford before the Circuit Court 
and finally argument before the 
United States Supreme Court in 
1841. ‘he hopes and despairs of the 
natives in the intervening two years 
as they stayed in the tavern-jail at 
New Haven are fully pictured. 

Meanwhile the country was sharp- 
ly divided over the issues. ‘The Aboli- 
tionists soon rallied to the cause. ‘The 
“Southrons” lost no time in denun- 
ciation and maneuvers. With a Pres- 
ident, Van Buren, playing politics 
with lives before an impending elec- 
tion, and a Secretary of State, John 
Forsyth, who had been Governor ol 
and Senator from Georgia and foi 
mer Minister to Spain, hearkening to 
the clamors of the Spanish Minister, 
there were dark days for the defend- 
ers. ' 

Finally the case reached the Su- 
preme Court. During the days ol 
argument by Henry Gilpin, the At 
torney General, for the United 
States, and by counsel for the de- 
fense, Roger Baldwin, of Connecti- 
cut, and the bitingly eloquent, 74- 
year-old John Quincy Adams, who 
stood before the Court after a lapse 
of thirty years, the case was tried and 
retried, argued and reargued, in the 
newspapers of North and South. But 
the opinion of Mr. Justice Story, 
speaking for all but one of the Jus 
tices and one other who had died 
during the days of argument, ended 
the litigation by freeing the Africans. 

In 15 Peters 518, we read his con 
clusions: “We may lament the dread 
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ful acts by which they asserted their 
liberty and took possession of the 
Amistad, and endeavored to regain 
their native country; but they cannot 
be deemed pirates or robbers in the 
the 
treaty with Spain, or the laws of 
Spain itself.” 


sense of the law of nations or 


[here was perhaps more unsaid in 
the opinion than said. No reference 
appears to Adams’ denunciation of 
the Administration nor his criticism 
of the treatment of the Africans in 
jail. The reporter, though giving the 
able argument of Baldwin, excuses 
his omission of details of the Adams 
argument by a revealing comment: 
“As many of the points presented by 
Mr. Adams, in the decision of the 
cause, were not considered by the 
Court essential to the decision and 
were not taken notice of in the opin- 
ion of the Court, delivered by Mr. 
Justice Story, the necessary omission 
of the argument [Adams had failed 
to send him a copy] is submitted 
with less regret.” It is well, therefore, 
that the circumstances surrounding 
and the contents of that argument 
are reconstructed for us by the au- 
thor. 

Equally of interest are the details 
of the efforts to educate the Africans 
while they were imprisoned and to 
teach them Christian principles, and 
more so what happened to them 
when they got back to their native 
shores. But as to that you are left to 
a reading of the volume, which you 
cannot but find enjoyable, instruc- 
tive and enlightening in its account 
of what the author rightly calls “a 
final decision that struck a blow for 
lreedom around the world” and a 
tale of Africans who “became a sym- 
bol of human justice, achieved 
through legal procedure”. The vol- 
ume can be read as well for its his- 

rical setting, involving as it did, 
the United States, Spain and Great 
ritain, as for its contemporary over- 
mes. 

LEsTER E. DENONN 

w York, New York 


| on 
EDERAL ADMINISTRATIVE 
\W. By Rinehart John Swenson. 


New York: New York University: 
Ronald Press Company. 1952. $6.00. 
Pages 353, Table of Cases, Index of 
Names and of Subjects. 

In a recent issue of the JOURNAL 
Mr. Justice Rossman of the Supreme 
Court of Oregon, in an able review 
of a companion book on adminis- 
trative law, quotes that author as 
comparing administrative law to the 
giant star, Betelgeuse, to emphasize 
the enormous structure of adminis- 
trative law. The current text illus- 
trates these potentials of diverse 
treatments. 

Professor Swenson is Professor of 
Government at New York Univer- 
sity. His approach to the problem is 
from the historical and analytical 
viewpoint of government, particular- 
ly federal. 

The book commences with a pen- 
etrating analysis of the shift in em- 
phasis during the 165 years since 


the Constitution was adopted, 
“from laissez faire to bureaucracy”, 
but both of these loose terms are 


analyzed: 

Hence, laissez faire today is little 
more than a catch phrase employed by 
those who believe in the plan of self- 
government for business and oppose 
public regulation as unwarranted in- 
terference with individual initiative. 
[Page 4.] 


* * 

Governmental bureaucracy, i.e., a 
comprehensive and systematic adminis 
tration, is not necessarily undemo- 
cratic. In fact, it may be the means by 
which democracy may hope to recon- 
cile liberty and private enterprise. 
[Page 10.] 

These objective appraisals intro- 
duce a dissection of the various 
charges against the practices of gov- 
ernment administration and govern- 
ment aids to business. The author 
begins with the Ordinance of 1787 
granting public land for educational 
purposes, and proceeds through the 
federal acts encouraging instruction 
in agriculture and mechanical arts, 
and on through the years to present 
concepts. 

This vantage point of history is 
sometimes startling. Back in 1802, 
Ohio’s admission into the Union al- 
located federal highway aid by ap- 
portioning 5 per cent of the proceeds 
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of sale of public lands. 

The book is not one of flagrant 
praise. It points the way for modern- 
izing government control: 

Government services can be sub- 
jected to acid tests of utility, and non- 
essential activities can be discontinued. 
This could reduce the national budget 
by several billions of dollars and mate- 
rially help to fortify public confidence 
in the soundness of our economy. 
[Page 32] 

Professor Swenson next reviews 
the traditional constitutional trichot- 
omy, the Administrative Procedure 
Act, the doctrines of res judicata and 
of stare decisis in administrative de- 
terminations, and the methods of en- 
forcing administrative orders. Then 
he considers the doctrines of state 
immunity and of liability of public 
officers. 

The tenuous distinctions between 
mixed questions of fact and law 
springing from Dobson v. Commis- 
sioner, 320 U.S. 489 (1943), are keen- 
ly analyzed (pages 245, ff.) and the 
limits of judicial control are divided 
into the negative order doctrine, the 
primary jurisdiction doctrine, the 
presumption of administrative valid- 
ity, the range of administrative dis- 
cretion and limitations to “case or 
controversy”. 

In reviewing government orders, 
the author commences with the quo- 
tation from Chief Justice Hughes: 

An unscrupulous administrator 
might be tempted to say, “Let me find 
the facts for the people of my country, 
and I may let you lay down the general 
principles.” 

He then calls upon the administra- 
tors and the courts for a temperate 
awareness of the co-ordinate func- 
tions of both in preserving our basic 
freedoms: 

Court and agency are the means 
adopted to attain the prescribed end, 
and so far as their duties are defined 
by the statute, those words should be 
construed so as to attain that end 
through coordinated action. [Mr. Jus- 
tice Stone, in United States v. Morgan, 
307 U.S. 183, 191.] 

The book concludes with a review 
of congressional supervision, both 
direct and indirect, through the 
purse strings, the investigative pow- 
ers, and resolutions and treaties. 
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It should find its place among 
“books for lawyers’, not so much for 
unraveling the problems of the 
specific case at hand as for broaden- 
ing a horizon of understanding prob- 
lems of government, courts, legis- 
lators and administrators. 

ALBERT E. STEPHAN 
Seattle, Washington 


Tue INSTRUMENTAL DETEC- 
TION OF DECEPTION—THE LIE 
TEST. By Clarence D. Lee. Spring- 
field, Illinois: Thomas. 1953. $6.50. 
Pages 268. 

This monograph in The Thomas 
Police Science Series was written by 
a retired captain of detectives of the 
Berkeley, California, Police Depart- 
ment and edited by V. A. Leonard, 
Chairman of the Department of Po- 
lice Science and Administration, 
State College, Pullman, Washington, 
who is also a former member of the 
Berkeley Police Department. The 
Berkeley Police Department, under 
August Vollmer, has long been recog- 
nized as one of the most progressive 
and has done much toward the de- 
velopment of instrumental means of 
detecting deception. Captain Lee 
properly describes his book as a be- 
ginners’ text. He summarizes the lit- 
erature in the field and presents an 
excellent bibliography. The princi- 
ples of instrumental detection of de- 
ception are explained in simple lan- 
guage, the instruments commonly 
used are described and techniques for 
the administration and interpreta- 
tion of the tests are suggested. A 
number of illustrations of actual test 
recordings help in understanding 
methods of interpretation. 

The corporation as well as the 
criminal attorney should find this 
book useful in understanding prob- 
lems concerned with lie detection 
tests. That so-called “lie detectors” 
have their limitations and are of 
value only when in the hands of ex- 
perienced and skilled operatives the 
auchor readily concedes. He points 
out, however, that psychographs are 
now being used widely in stores, 
banks, insurance and industry to pre- 
vent theft, to adjust claims and to 
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eliminate potential trouble makers. 
Some insurance companies now offer 
substantially lower rates where such 
plans are in effect. The author de- 
cries the fact that the appellate courts 
have consistently refused to grant 
judicial recognition to testimony con- 
cerning the indications of guilt in 
the tests. He believes, however, that 
lie detector evidence is on the whole 
more reliable than that obtained in 
many other ways. While this may be 
open to question, his opinion should 
have great weight since he is him- 
self the inventor of a psychograph. 
This instrument records the emotion- 
al functioning of blood pressure and 
respiration while the subject is being 
questioned. The only other useful 
measurable reaction is the electro- 
dermal changes of the skin, which 
the author believes to be of some 
value and he carefully points out 
that other operators rely on the 
measurement of electrodermal 
changes as well as tremors and motor 
reactions. This disagreement by 
workers in the field plus the lack of 
sufficient clinical data precludes final 
evaluation. Captain Lee believes that 
if only the research pyschologists 
were sufficiently interested and had 
greater access to actual offenders 
whose emotional responses are 
stronger than the artificially induced 
laboratory stimuli, the reliability of 
these instruments would soon be 
established. For the present the de- 
tector operator can make most effec- 
tive use of the test indications to 
eliminate the innocent, to develop 
additional information and to secure 
confessions. Such confessions, of 
course, require checking before they 
are admissible as evidence. However, 
as the use of detectors gains accept- 
ance, the operators become better 
organized, and uniform standards are 
established, the courts may be willing 
to accept the testimony of expert 
operators. But however this may be, 
the book will be an extremely useful 
addition to law libraries as well as a 
reference work of considerable value 
to lawyers, criminologists and others 
interested in crime detection. 


JAMEs V. BENNETT 
Bureau of Prisons, Washington, D. C. 


Tue LAWYER’S INVESTME? 
MANUAL. By Kenneth Redden avd 
Alexander V. Thelen. Charloti 
ville, Virginia: The Michie C 
$10.00. 1952. Pages XII, 358. 

The reader of this review should 
be assured that in the field of invesi- 
ments the present reviewer has never 
done anything that would impair 
his amateur status. Since few lawyers 
are experts on investments, the edi- 
tors of the JOURNAL perhaps felt that 
the impressions of a nonprofessional 
regarding a book on that subject 
might reasonably be assumed to re- 
flect those which the average lawyer 
might receive upon reading it. 

In their preliminary statement the 
authors correctly observe that law- 
yers are not immune from financial 
headaches. Their concern, as they 
state it, is “with that small corner of 
the overall topic [of investments] 
which relates to giving the lawyer a 
familiarity with the modern securi- 
ties market”. 

Beginning with material which is 
reasonably familiar even to the neo- 
phyte—the division of securities into 
common and preferred stocks, bonds, 
debentures and various subsidiary 
classifications—the authors quickly 
progress to more esoteric material. 

There is a chapter on recognized 
exchanges or markets, including the 
New York Stock Exchange, Curb Ex- 
change (now American Stock Ex- 
change), the Over-The-Counter Se- 
curities Market, and the Commodity 
Market. The story of the develop- 
ment of the New York Stock Ex- 
change, from its primitive beginnings 
in 1792 under a tree (prosaically a 
buttonwood, not a greenwood or 
even a spreading chestnut) in the 
Wall Street district, is of interest on 
the historical as well as the financial 
side. The detailed recital of the 
methods of operation of the various 
exchanges, of how security trading 
and the commodity markets are con- 
ducted, contains information which 
is interesting and so far as the pre 
sent reviewer's observation goes, not 
generally known. A “future”, w« 
find, is a “future interest” of a sort, 
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but one which differs in important 
respects from the kind of interest 
with which a property lawyer com- 
monly associates the idea of futurity. 

Of especial interest to your re- 
viewer is a useful summary (in Chap- 
ter Three) of the tax aspects of se- 
curity transactions, covering quite 
fully, though in popular terms, the 
subject matter of capital gains and 
losses, taxability of dividends, stock 
rights and the various types of trans- 
actions in which securities are “ex- 
changed”. Among the less obvious 
subject matters so treated are the tax 
consequences of short sales (which 
this reviewer hopes not many law- 
yers are accustomed to make), puts 
and calls (ditto), wash sales (a pretty 
useless procedure taxwise), losses on 
worthless securities (which, it is 
hoped, few of our readers will have 
occasion to take) and family trans- 
actions; also amortization of bond 
premiums, investment expenses and 
the tax effects of charitable contribu- 
tions made in securities. The rules 
relative to holding period and basis 
of securities are summarized. 

The authors supply a full treat- 
ment of mutual funds, to which in 
general they are apparently quite 
partial. On the technical side they 
deal with mutual fund shares as 
“legal” investments, citing a number 
of decisions, mainly from lower 
courts, which are not readily avail- 
able to practitioners generally. 

There is a discussion of foreign 
bonds and investments, of obliga- 
tions of the United States Govern- 
ment and its agencies, and of munic- 
ipalities, including the tax aspects of 
these various securities. 

Under the heading, “Watchdogs 
of the Securities Field”, state blue- 
sky laws are discussed; also the more 
important subject of the Federal 
Securities and Exchange Commission 
and related matters, including 
among others, the Securities Act of 
1°33, Public Utility Holding Act of 
1955, the Trust Indenture Act of 
1959, the Investment Company Act 
0; 1940 and the Investment Advisers 
Act of 1940. Among voluntary asso- 
ci: tions which are “watchdogs” is the 
Notional Association of Securities 


Dealers, whose history and function 


are related. 

Suggestions regarding the reading 
of balance sheets and analyzing in- 
come accounts are given, as well as 
instructions for opening and operat- 
ing brokerage accounts. The mys- 
tery surrounding puts and calls 
(something which this reviewer ad- 
vises his readers to stay away from) 
is illuminated as fully .as the elusive 
subject matter permits. 

An appendix of eighty pages con- 
tains a variety of practical informa- 
tion, concerning among other things, 
stock transfer taxes and commissions 
on the various exchanges. There is 
a list, rather surprisingly long, of 
companies which have been paying 
dividends for a period of twenty 
years or more. The reviewer ventures 
the suggestion that although conti- 
nuity of dividend payment is one of 
the indicia of a blue chip, there are 
other things for the conservative in- 
vestor to consider, notably the 
financial structure of the corpora- 
tion, particularly if the investor is 
buying common stocks, where se- 
curities having prior claims, for ex- 
ample, bonds and preferred stock, 
may have an important bearing on 
the quality of the investment. 

A glossary contained in the appen- 
dix equips the reader with defini- 
tions of numerous terms which he is 
likely to need in conversing regard- 
ing investments with persons more 
learned in such matters than himself. 

Information on any subject the 
details of which are not generally 
known is of interest to anyone with 
an inquiring mind. The Lawyer's 
Invesment Manual contains a vast 
amount of material which to the 
present reviewer was novel. On the 
side of utility this book contains 
information and suggestions which 
can furnish useful guideposts for 
the lawyer concerned with managing 
his own investments, or with giving 
investment advice (if he is possessed 
of such hardihood) to others. 

The combined experience of the 
authors, both of them lawyers, one a 
professor of law at the University of 
Virginia, the other a trust officer of a 
trust company in Virginia, well 
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qualifies them for the manual they 
have undertaken to assemble. In this 
reviewer's opinion they have realized 
their expressed hope of enabling 
lawyers to handle more intelligently 
the investment problems which affect 
them personally, or which arise in 
practice. A useful by-product of their 
labors may well be that of impressing 
lawyers with the fact that investing 
funds has its technical, even its 
scientific, side, and is preferably to be 
left to the presumably better in- 
formed guesses of specialists in that 
field. 
WALTER L. NossAMAN 

Los Angeles, California 


GovernMeENT’s ROLE IN 
ECONOMIC LIFE. By George A. 
Steiner. New York: McGraw-Hill 
Book Company, Inc. 1953. $6.00. 
Pages 440. 

It is indicated in the preface that 
this book was written primarily to 
give college students a better under- 
standing of government regulation 
of economic activity. It should give 
any thinking reader a good idea—and 
perhaps a startling one—of the extent 
to which government affects the eco- 
nomic field today. 

Professor Steiner, with the Office of 
Defense Mobilization, on leave from 
the University of Illinois, assumes 
the rather formidable task of ex- 
amining in detail the question of the 
proper relationship between govern- 
ment and economic life in the 
United States. For a one-volume 
study he does well, but in some 
places one is inclined to feel that he 
dismisses with a summary topics that 
warrant a more extended treatment; 
for example, the few pages devoted 
to the taxing power and its effects 
seems an overly brief discussion for 
such an important matter. In this 
field, as in others, the author notes 
that the limitations imposed by po- 
litical considerations are perhaps 
more important than those required 
by formal law and regulations. 

Despite the lamentations of some 
groups of society at government in- 
tervention, this book demonstrates 
that, not only is regulation of eco- 
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nomic activity often necessary in the 
interest of the public at large, but 
that so-called “interference” with 
private enterprise sometimes results 
in expanding freedom instead of con- 
tracting it and that private enterprise 
is to a very great extent still uncon- 
trolled. Although free enterprise as 
we know it is a far cry from the tra- 
ditional concept, such factors as sub- 
sidies, loans and income supports 
are all indicative of the intrusion on 
laissez-faire brought about in many 
instances by demands of business 
itself. The impact of technological 
changes, pressure groups, socializa- 
tion of risks and other influences indi- 
cates that our concept of the proper 
sphere of government in economic 
affairs has changed greatly since the 
early days of the Republic. 

The author discusses the depres- 
sion of the 1930's, the crises caused 
by. World War II and the Korean 
hostilities, the various effects of as- 
sistance to foreign countries and the 
influence of pressure groups. The re- 
flection of all these in our economic 
life is noted and analyzed. The topics 
mentioned are not all-inclusive but 
will sufficiently indicate the scope of 
this work. 

Professor Steiner advocates a more 
precise definition of the goals of our 
social and economic system and the 
reaching of balances to achieve the 
proper relationship between govern- 
ment and private economic decision. 
Conceding that certain controls are 
needed, he maintains that careful 
consideration should be given not 
only to deciding which controls 
should be introduced but also to the 
manner of their imposition. The reg- 
ulation of pressure groups and a 
raised level of individual responsibil- 
ity and integrity are among those 
things most needed, he says, in order 
to remedy defects now existing in 
government control of our economy. 

It is obvious that a great amount 
of work went into the writing of this 
study. There is a good index and 
there are selected bibliographies fol- 
lowing each chapter for those who 
care to go deeper into the subjects 
covered. The criticism of this book 
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lies in the fact that an attempt is 
made to cover the whole range of the 
interrelation of government control 
and economics, which necessarily in- 
volves a myriad of theories and in- 
fluences. In fulfilling such an ambi- 
tious project one feels that Professor 
Steiner tends at times to generalities 
and summaries which result in con- 
clusions without a clear exposition 
of the reasons behind them. The au- 
thor has a penchant for ‘ 
mentalizing” and summarizing the- 
ories and programs, but perhaps this 
is due to the fact that this book was 
written with students in mind. 
The author also displays a tend- 
ency to coin words and phrases in 
order to avoid meanings that have at- 
tached to certain terms in the past; 
for example, “free enterprise” is re 
placed by “individual enterprise”. 
The value of such theorizing in 
semantics is questioned. All in all, 
however, this seems to be an ade- 
quate and fair study of an admit- 


‘compart- 


tedly complex subject. 
E. M. 
Washington, D. C. 


FERGUSON 


A CIVIL ACTION—FROM 


PLEADINGS TO OPENING OF 
TRIAL. By Hubert Hickam of the 
Indianapolis Bar. Published by the 
Committee on Continuing Legal 
Education of the American Law In- 
stitute, collaborating with the Amer- 
ican Bar Association, 133 South 36th 
Street, Philadelphia 4, Pennsylvania. 
1953. $2.50. Pages 196. 

This compact volume is chock-full 
of useful, practical information well 
organized. The table of contents in 
itself constitutes a thorough and 
valuable check list. The book was 
written by Hubert Hickam, of the 
Indianapolis Bar. Throughout the 
work he gives abundant evidence 
that his experience in the trial of 
cases has been rich and varied. It is 
a very readable volume. I am certain 
that other trial lawyers will receive 
the same satisfaction this reviewer 
did in obtaining confirmation of 
investigation and_ procedural 
practices resorted to that posed in- 
teresting problems when they arose. 


A few illustrations may be helpful: 

Mr. Hickam’s observations regard- 
ing pleadings deserve particular con 
ment. He states that the judge will 
be helped in an understanding oi 4 
case and in his conduct of it by a 
complaint that states in reasonable 
detail the 
plaintiff relies, and he makes the 
same sage observation with respect 
to the answer. 

Earlier, it was the practice to dis 
close a bare minimum in the plead- 
ings, and there was studied effort to 
cover up. Nowadays, it is remarkable 
to note how far the parties go to dis- 
close fully their cases. And this, it is 
believed, is a sound practice. Mr. 
Hickam points out that in many 
courts the complaint, or a substantial 
portion of it, is read to the jury; he 
therefore urges that it be written 
simply and clearly in language which 
the jury understands. In a breach of 
trust case, he says, there is no good 
reason why the complaint should 
not read like a story entitled “How 
John Jones Cheated His Sister Sally 
Out of Her Inheritance”. To which 
this reviewer says “Amen”. 

Again: “The complaint may be 
made specific after use of discovery 
process.” Mr. Hickam urges that in 
practically every personal injury case 
a very carefully prepared detailed 
statement of the injuries, treatment 
and suffering should be set out in 
the complaint; though he cautions 
against exaggeration. 

With respect to verification of 
pleadings, he expresses the view that 
in most cases this is not only of no 
benefit, but will needlessly subject 
the plaintiff to cross-examination 
based upon every allegation of the 
complaint, with some of which the 
plaintiff is not usually familiar. 

Mr. Hickam makes the following 
excellent statement of policy with 
respect to motions to strike: ““Experi- 
ence dictates the policy that it is only 
in instances in which the basic facts 
cannot be changed and in which no 
valid theory of liability can be stated 
with any expectation of making 2 
prima facie case that the legal sul- 
ficiency of the pleadings should be 
questioned”. 


facts upon which th 





Regarding supporting affidavits 
to applications for summary judg- 
ments he reminds that they must be 
made on personal knowledge; and 
ihe author warns that before a judge 
who is unsympathetic toward this 
procedure it may only provide dis- 
covery and education for the oppo- 
nent. 

Very important papers should be 
photostated and the originals kept 
in a safe place, sometimes even in a 
salety deposit box. Counsel can then 
work from the photostats until the 
eve of trial. In the early stages of 
preparation all possible positions 
should be listed and explored. But 
when the trial approaches, “constant 
effort of counsel should be to get 
to the essentials of the case and to 
trim off the collateral issues. This is 
especially important in a case to be 
tried before a jury’. In such a case, 
Mr. Hickam points out, if counsel 
has one main strong position which 
he can present so forcibly that it 
overshadows the rest of the case, he 
is likely to win. 

The author is a strong advocate 
of the use of visual evidence and he 
presents his case for this strikingly 
and thoroughly. He quotes the Chi- 
nese proverb: “One picture is a 
thousand words’; and reminds that 
the “U. §. Navy has proved that peo- 
ple absorb up to 33% more when 
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appeal is made to the eye as well.as 
to the ear, and that they retain what 
they thus learn 55% longer”. This is 
a strong argument for demonstrative 
evidence. He stresses the great value 
of photographs and plats; moving 
pictures, colored pictures, maps and 
diagrams. There are numerous 
graphic illustrations of visual evi- 
dence, such as bar charts, line charts, 
pie charts and flow charts. A very 
practical suggestion is that in some 
instances it may be desirable to run 
off enough miniature copies so that 
each juror and the court may have 
one in his hands at the time the 
testimony is being given with refer- 
ence to the detail on the chart. 

The great value of discovery depo- 
sitions is stressed and _ illustrated. 
Detailed instruction is given as to 
the method of obtaining discovery 
depositions, and he makes valuable 
suggestions as to routine questions 
that should be asked to obtain full 
discovery and avoid later surprise. 
He strongly urges that signature to a 
discovery deposition should never be 
waived. A chapter is devoted to other 
discovery procedures, including in- 
terrogatories to adverse parties. The 
applicable federal rules are discussed 
and helpful suggestions made for 
obtaining the maximum benefit from 
these procedures. 

Another chapter is devoted to 
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pretrial procedure and the benefits 
that can result from adequate prepa- 
ration and participation. He de- 
scribes the trial brief, preparation of 
documents for use in trial. Many 
practical suggestions are given for 
preparing witnesses and jury instruc- 
tions. There is also an interesting 
discussion of when a jury trial 
should be requested. And the. final 
chapter deals with organization ef 
the trial lawyer’s file for use in court. 

It is impossible in this short review 
to do justice to Mr. Hickam’s excel- 
lent work. The book will in the 
opinion of this reviewer be of great 
help not only to young trial lawyers, 
but also to veterans of the court- 
Both Mr. Hickam and the 
Committee on Continuing Legal 
Education of the American Law In- 
stitute Collaborating with the Amer- 


room. 


ican Bar Association are to be con- 
gratulated upon another addition to 
the of handbooks 
being published under the auspices 
of the Committee. This particular 
book is one in the series of six cov- 


excellent series 


ering a civil action from beginning 
to end, under the editorship of 
Charles E. Clark, Judge of the 
United States Court of Appeals for 
the Second Circuit. 

Erwin W. RoEMER 
Chicago, Illinois 
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Supreme Court Decisions 


ADMIRALTY 


War-Risk Policy Held To Apply to 
Damage Done to Vessel Reauisi- 


tioned by Military 


® Calmar Steamship Corporation v. 
Scott, 345 U. S. 427, 977 L. ed. (Ad- 
vance p. 684), 73 S. Ct. 739, 21 U. S. 
Law Week 4316. (No. 303, decided 
April 27, 1953.) 

This was a suit in admiralty 
against British underwriters on a 
war-risk policy. The decision turned 
upon the proper construction of ex- 
tremely complex clauses of the policy 
which consisted of the ancient Lloyd’s 
form upon which a series of warran- 
ties and riders was imposed. War- 
ranties free the underwriter from 
obligations imposed by riders, and 
riders reimpose the obligations thus 
avoided. 

The S. S. Portmar had been des- 
tined for the Philippines, but 
changed her destination to Australia 
when war broke out in the Pacific. 
Her cargo was discharged and she 
was requisitioned by the military for 
an expedition to Timor. 

The Supreme Court, speaking 
through Mr. Justice FRANKFURTER, 
somewhat reluctantly overturned a 
holding by the Court of Appeals for 
the Second Circuit that the seizure of 
the vessel by the military frustrated 
the voyage for which the insurance 
had been written and released the 
underwriter. The Court reasoned 
that the underwriter had insured 
against the risks of requisition, point- 
ing out that otherwise there would 
be virtually no difference between a 
policy insuring against damage re- 
sulting from requisition and one ex- 
cluding such losses, and that a sig- 
nificant part of the coverage of war 
risk insurance would be rendered 
nugatory. In reaching this result, the 
Court relied upon the fact that the 
policy did not specify a voyage to a 
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single port but to a “port or ports” 
and back, “via port or ports in any 
order”. The case was remanded to 
the Court of Appeals. 

Mr. Justice MINTON dissented for 
the reasons stated in the opinion of 
judge Learned Hand in the court 
below. 

Mr. Justice DouGLas, joined by the 
CHIEF JusTICE, dissented on the 
ground that no principle of law was 
involved and that the decision 
turned upon complex factors in ad- 
miralty law with which the judges of 
the circuit court had had much more 
experience. 

The case was argued by Edwin 
S. Murphy for petitioner, by Hubert 
H. Margolies for the United States, 
as amicus curiae, and by Russell T. 
Mount for respondents. 


ADMIRALTY 


Nature of Cargo Held Not Relevant 
in Filing Claim under Suits in 
Admiralty Act 


® Calmar Steamship Corporation v. 
United States, 345 U. S. 446, 97 L. ed. 
(Advance p. 695), 73 S. Ct. 733, 21 
U. S. Law Week 4322. (No. 262, De- 
cided April 27, 1953.) 

This case was tried with No. 303, 
reviewed above. By the Suits in Ad- 
miralty Act, the United States per- 
mits the filing against it of libels 
in personam which concern vessels 
“operated by or for the United 
States” and “employed as merchant 
vessels”. The question in this case 
was whether the S. S. Portmar was 
“employed as a merchant vessel” 
within the meaning of the Act at the 
time she sustained damages. 

The suit was for charter hire and 
for the loss of the vessel. The Court 
of Appeals held that the Act was 
not applicable, accepting the Gov- 
ernment’s contention that a ship 
whose cargo consists entirely of “war 
matériel” is not “employed as a mer- 
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chant vessel”. Before the Supreme 
Court, the Government changed its 
position, urging that the nature of 
the cargo is not a necessary criterion 
for determining whether a privately 
owned vessel is “employed as a mer- 
chant vessel” within the meaning of 
the Act. 

The Supreme Court, again speak- 
ing through Mr. Justice FRANKFUR- 
TER, unanimously held the Suits in 
Admiralty Act applicable. The Court 
distinguished cases relied upon by 
the Court of Appeals, holding that 
the phrase “employed as a merchant 
vessel” refers simply to privately 
owned vessels operated for the 
United States through hire. Such a 
test was said to lend itself to a “sim- 
ple and expeditious application, 
reasonably predictable in result”. 
The Court declared that the oppo- 
site rule would relegate a libellant 
to the Court of Claims, whereas the 
district courts are the usual forums 
for admiralty matters. The Court 
pointed out that the Court of Ap- 
peals’ rule would create artificial 
distinctions between vessels chartered 
in different ways by the United 
States. 

The case was argued by Edwin S. 
Murphy for petitioner and by Hu- 
bert H. Margolies for the United 
States. 


CONSTITUTIONAL LAW 


Use of Private Primary To Exclude 
Negroes Prior to Regular Primary 
Violates Fifteenth Amendment 

= Terry v. Adams, 345 U. S. 461, 97 
L. ed. (Advance p. 745), 73 S. Ct. 
809, 21 U. S. Law Week 4346. (No. 
52, decided May 4, 1953.) 

In this case, the Court held that 
the activities of a county political 
organization, not organized unde! 
state law and not regulated by the 
state, violated the Fifteenth Amend 
ment by denying Negroes the rig'\t 
to vote. 
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The organization was the “Jay- 
bird Democratic Association” of Fort 
Bend County, Texas, whose mem- 
bership was limited to white persons 
whose names appear on the official 
list of county voters. The Jaybirds 
conducted their own primary prior 
to the regular state Democratic pri- 
mary and the winners then “nearly 
always” filed as candidates in the 
regular Democratic primary. The 


Jaybird candidates are not so identi- 


fied in the regular primary, and the 
regular primary is open to any other 
candidate. With few exceptions, Jay- 
bird candidates had been elected in 
every election in the county since 
1889. 

It was contended that the Fif- 
teenth Amendment applies only to 
elections or primaries held under 
state regulation, and that the Jay- 
birds were not a political party but a 
self-governing voluntary club. 

The Court overruled this conten- 
tion, but divided on the reasons so 
that there was no majority opinion. 

Mr. Justice BLAck, joined by Mr. 
Justice Douctas and Mr. Justice 
Burton, took the view that the Jay- 
bird primary was an integral part of 
the state’s elective process, and that 
it was violative of the Amendment 
whether the state controlled the pri- 
mary or left it to the Jaybirds to 
manage. 

Mr. Justice FRANKFURTER’s opin- 
ion declared that the Amendment 
was violated because the county elec- 
toral officials participated in the ac- 
tivities of the Jaybird Association 
and made themselves parties to the 
discrimination. 

Mr. Justice CLARK, joined by the 
Curr Justice, Mr. Justice Reep and 
Mr. Justice Jackson, viewed the Jay- 
bird Party as merely an adjunct of 
the regular Democratic Party, and 
as such within the reach of the 
Amendment’s prohibition of dis- 
crimination. 

Mr. Justice Minton wrote a dis- 
s€ ting opinion in which he argued 
thot the action of the Jaybird Party 
W's not the action of the state and 
therefore not subject to the amend- 
ment. 


lhe case was argued by J. Edwin 


Smith and James M. Nabrit for 
petitioners, and by Edgar E. Townes, 
Jr., and Clarence I. McFarlane for 
respondents. 


CONSTITUTIONAL LAW 
Ohio Court Need Not Give Full Faith 
and Credit to Wisconsin Decree 
Awarding Custody of Children 


=" May v. Anderson, 345 U. S. 528, 
97 L. ed. (Advance p. 767), 73 S. Ct. 
840, 21 U. S. Law Week 4359. (No. 
244, decided May 18, 1953.) 

The question presented by this 
case was whether Ohio was required 
to give full faith and credit to a 
Wisconsin judgment awarding cus- 
tody of minor children following 
an ex parte decree of divorce granted 
by a Wisconsin court which had no 
personal jurisdiction over the moth- 
er. 

The question was raised by a writ 
of habeas corpus in which the father 
sought possession of the children. 
The Ohio Supreme Court denied 
review of an order discharging the 
children from their mother’s custody. 

Mr. Justice Burton, for the Su- 
preme Court, reversed. The Court 
cited the rule that habeas corpus is 
not the proper or appropriate action 
to determine, as between parents, 
who is entitled to custody of their 
minor children. The Court analo- 
gized the case to Estin v. Estin, 
which held that a Nevada divorce 
decree obtained ex parte could not 
cut off the right of financial support 
awarded by the decree of another 
state. 

The Court found it unnecessary 
to determine the children’s legal 
domicile, declaring that, even if they 
were domiciled in Wisconsin, Wis- 
consin would not have “the personal 
jurisdiction that it must have in or- 
der to deprive their mother of her 
personal right to their immediate 
possession”. 

Mr. Justice CLARK took no part in 
the consideration or decision of the 
case. 

Mr. Justice FRANKFURTER, who 
concurred in the opinion of the 
Court, wrote an opinion declaring 
that the Court was deciding only 
that the full faith and credit clause 
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does not require Ohio to accept the 
Wisconsin decree as binding. 

Mr. Justice JACKson, joined by Mr. 
Justice REED, wrote a dissenting 
opinion. The dissent objected to the 
Court’s treatment of the wife’s right 
to custody as if it were the same as a 
right of support. 

Mr. Justice Minton dissented on 
the ground that the Wisconsin de- 
cree was entitled to full faith and 
credit. 

The case was argued by Ralph 
Atkinson and F. W. Springer for 
appellant, and by I. Engle for the 
appellee. 


CONSTITUTIONAL LAW 


Full Faith and Credit Clause Does 
Not Require Federal Court To Apply 
Limitations Rule of a Distant State 
Where Cause of Action Arose 


®" Wells v. Simonds Abrasive Com- 
pany, 345 U. S. 514, 97 L. ed. (Ad- 
vance p. 786), 73 S. Ct. 856, 21 U. S. 
Law Week 4368. (No. 394, decided 
May 18, 1953.) 

Petitioner’s decedent was killed in 
Alabama when a grinding wheel 
with which he was working burst. 
The wheel had been manufactured 
by respondent, a Pennsylvania cor- 
poration. More than a year later, 
petitioner brought this action for 
damages in a federal court in Penn- 
sylvania, alleging diversity of citizen- 
ship. The limitations period for such 
actions is one year in Pennsylvania 
and two years in Alabama. The 
federal court applied the Pennsyl- 
vania limitations statute on the 
theory that the Pennsylvania conflict 
of laws rule called for application of 
its own limitation period. 

The Supreme Court affirmed 
through the Cuter Justice, holding 
that the Pennsylvania conflicts rule 
does not violate the full faith and 
credit clause. The Court declared 
that the full faith and credit clause 
does not compel a state to adopt any 
particular set of rules of conflict of 
laws, but merely sets certain mini- 
mum standards that each state must 
observe when asked ‘to apply the law 
of a sister state. The Court declared 
that “Long ago we held that apply- 
ing the statute of limitations of the 
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forum to a foreign substantive right 
did not deny full faith and credit”. 

Mr. Justice CLARK took no part in 
the consideration or decision of the 
case. 

Mr. Justice JACKSON, joined by Mr. 
Justice BLack and Mr. Justice Min- 
TON, dissented. In his opinion, Mr. 
Justice JAcKson urged that the fed- 
eral court should have applied the 
Alabama law, both as to liability 
and limitation. The dissent argued 
that the Court’s holding would cre- 
ate confusion and permit “forum 
shopping”. 

The case was argued by Charles J. 
Biddle for petitioner, and by Phil- 
ip Price for respondent. 


CONSTITUTIONAL LAW 


Rape Conviction Reversed on Ground 
of Discrimination in Choosing Jury 


® Avery v. Georgia, 345 U. S. 559, 
97 L. ed. (Advance p. 798), 73 S. Ct. 
891, 21 U. S. Law Week 4395. (No. 
648, decided May 25, 1953.) 

In this case the Court reversed a 
conviction of rape of a Negro in 
Georgia on the ground that the jury 
that tried him was selected by means 
repugnant to the equal protection 
clause. 

The names of the jurors in the 
county in which petitioner was tried 
are taken from tax returns. Names of 
white persons are printed on white 
paper, names of Negroes on yellow 
paper. The trial judge who drew the 
names for the panel testified that he 
did not practice discrimination in 
any way in the performance of this 
duty. The panel from which peti- 
tioner’s jury was made up contained 
sixty names, all those of white peo- 
ple. 

The Cuter Justice, speaking for 
the Supreme Court, held that the 
use of different colored tickets in the 
jury box and the fact that not a sin- 
gle Negro was selected to serve on the 
panel established a prima facie case 
of discrimination which the state’s 
evidence had not overcome. 

Mr. Justice REED, concurring in 
the reversal, pointed out that about 
25 per cent of the population in 
Fulton County is Negro, the list of 
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taxpayers is 14 per cent Negro, while 
the jury list for the year was only 5 
per cent Negro. 

Mr. Justice FRANKFURTER, also 
writing a concurring opinion, em- 
phasized the possibility of discrim- 
ination, even though there was no 
discrimination in the actual drawing 
of the jury names. 

The case was argued by Frank M. 
Gleason for the petitioner, and by 
M. H. Blackshear, Jr., for the re- 
spondent. 


FEDERAL EMPLOYERS’ LIABILITY ACT 


F.E.L.A. Suit in Foreign State Cannot 
Be Enjoined by State Where Plain- 
tiff Resides and Cause of Action 
Arose 


® Pope v. Atlantic Coast Line Rail- 
road, 345 U. S. 379, 97 L. ed. (Ad- 
vance p. 719), 73 S. Ct. 7 

U. S. Law Week 4335. (No. 322, de- 
cided April 27, 1953.) 

This was a suit for an injunction 
brought in Georgia to restrain prose- 
cution of a suit filed in Alabama un- 
der the Federal Employers’ Liability 
Act. The plaintiff was a resident of 
Georgia and the cause of action arose 
in that state. 

The Cnier Justice, speaking for 
the Supreme Court, reversed the 
grant of an injunction, holding that 
the Act gives an employee a transi- 
tory cause of action that displaces the 
traditional power of a state to enjoin 
its citizens from harassing suits in the 
courts of another state. Miles v. IIli- 
nois Central Railroad, 315 U. S. 698 
(1942), was cited as controlling. The 
Court rejected the argument that 
Section 1404 (a) of the Judicial Code 
had overruled the Miles case. That 
section, which makes the doctrine of 
forum non conveniens available in 
federal courts, was held not to apply 
in state courts administering federal 
statutes or to contemplate such a 
collateral attack on venue as the re- 
spondent urged. 

Before reaching the merits, the 
Court disposed of a contention that 
certiorari should not have been 
granted because the judgment of the 
Georgia Supreme Court, which re- 
versed a denial of the injunction, 


was not “final”. While the Georgia 
procedure left petitioner free to in- 
terpose some other defense to the suit 
for an injunction, the Court declared 
that his case rested solely on his 
federal claim, and that there was 
nothing more to be decided in the 
state courts. 

It was announced that Mr. Justice 
Buack agreed that the Georgia Su- 
preme Court’s judgment was final 
and that he concurred in reversing 
that judgment for the reasons given 
in the Court’s opinion. 

Mr. Justice REED noted that he was 
of the opinion that the Georgia judg- 
ment was not final, but that he 
joined in the rest of the opinion and 
in the judgment of the Court. 

Mr. Justice FRANKFURTER, in a dis- 
senting opinion, argued that Con- 
gress had overruled the Miles case 
in enacting Section 1404 (a). 

The case was argued by Richard 
M. Maxwell for the petitioners, and 
by Allan C. Garden and Charles 
Cook Howell for the respondent. 


SEAMEN 


Jones Act Held Not To Give Cause 
of Action to Seaman Injured Aboard 
Foreign Ship in Cuban Waters 


® Lauritzen v. Larsen, 345 U. S. 571, 
97 L. ed. (Advance p. 804), 73 S. Ct. 
921, 21 U. S. Law Week 4387. (No. 
226, decided May 25, 1953.) 

In this case, the Court denied re 
covery under the Jones Act to a 
Danish seaman, negligently injured 
in Cuban waters in the course of his 
employment aboard a Danish vessel 
owned by a Danish citizen. Larsen, 
the respondent, had joined the crew 
of the Danish vessel in New York, 
signing ship's articles written in 
Danish which provided that the 
rights of crew members would be 
governed by Danish law. Respondent 
conceded that Danish law was ap 
plicable, but contended that he was 
entitled to select whatever forum he 
chose and, furthermore, that a ship 
owner is liable under the laws of thie 
forum of the country where he does 
business as well as in his own 
country. 

Mr. Justice JAcKson, speaking fo: 
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the Court, denied recovery. The 
opinion recognizes that the literal 
language of the Jones Act confers an 
\merican right of action upon “any 
seaman who shall suffer injury in the 
course of his employment”, but 
denies applicability under the rule 
that such statutes apply only to 
areas and transactions in which 
\merican law would be considered 
operative under international law. 

The Court discusses the applica- 
bility of various conflict-of-laws rules 
and concludes that there was no 
justification for interpreting the 
Jones Act so as to intervene between 
foreigners and their own law because 
of acts on a foreign ship not in our 
waters. This rule, it was said, was in 
harmony with the maritime law of 
other nations. 

Mr. Justice BLAck dissented, an- 
nowuncing that he agreed with the 
Court of Appeals. 

Mr. Justice CLARK took no part in 
the consideration or decision of the 
case. 

The case was argued by James M. 
Estabrook for petitioner, and by 
George Halpern and Richard M. 
Cantor for the respondent. 


MONOPOLIES 


“Unit Contract’? Sales of Advertis- 
ing Held Not To Violate Sherman 
Act 


®Times-Picayune Publishing Co. v. 
United States, United States v. 
rimes-Picayune Publishing Co., 345 
U. §. 594, 97 L. ed. (Advance p. 
819), 73 S. Ct. 872, 21 U. S. Law 
Week 4373. (Nos. 374 and 375, de- 
cided May 25, 1953.) 
This case involved the legality of 
newspaper publishing company’s 
contracts for the sale of advertis- 
g. The Times-Picayune Publishing 
of New Orleans owns and 
both the morning Times- 
and the evening States. 
uyers of advertising space may pur- 
ase only combined insertions ap- 
aring in both papers and not in 
cither separately. The Government 
‘ed a civil suit under the Sherman 
‘ct challenging these “unit” con- 


( ompany 
»ublishes 
Picayune 


acts as an unreasonable restraint of 





trade, violative of Sections 1 and 2 
of the Sherman Act. 

Mr. Justice CLARK, speaking for 
the Supreme Court, upheld the valid- 
ity of the contracts. The gravamen of 
the Government’s case rested on the 
position as the 
“dominant” newspaper in New Or- 
leans. the Times- 
Picayune, it argued, were 
deemed essential by advertisers de- 
siring to cover the local market, and 
the unit contract system worked to 
the 


Times-Picayune’s 


Insertions in 
was 


advantage of the Times-Pica- 
yune’s sister paper, the States, and to 
the economic disadvantage of the 
evening Jtem, the only other daily 
newspaper in the city. The Court’s 
opinion discusses the legal history 
of “tying arrangements” in some de- 
tail, concluding that they are illegal 
under Section 3 of the Clayton Act, 
“When the seller enjoys a monopo- 
listic position in the market for the 
‘tying’ product, or if a substantial 
volume of commerce in the ‘tied’ 
restrained”. Whenever 
both conditions are met, the Court 
continues, a tying arrangement is 
banned by Section 1 of the Sherman 
Act. 

The decisive factor in upholding 
the legality of the tying contracts in 
this case was the Court’s determina- 
tion that the Times-Picayune was not 
the dominant newspaper in the city. 
The Court’s theory was that every 
newspaper is a dual trader in sepa- 
rate markets: It sells news and ad- 
vertising to its readers and, in turn, 
sells its readership to its advertisers. 
The relevant market here, it was 
said, was the advertising market, in 
which the Court could find no “dom- 
inance” on the part of the Times- 
Picayune. The Court pointed out 
that of the total advertising linage 
sold in New Orleans by the three 
papers, the Times-Picayune’s sales 
amounted to only 40 per cent. 

Furthermore, the Court could find 
no indication that the advertising 
contracts handicapped the Publish- 
ing Company’s competitor, the [tem, 
for, while the Item’s share of adver- 
tising linage had diminished by 7 
per cent when compared with the 
States, its share had diminished only 
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2 per cent when compared with both 
the Times-Picayune and the States. 
The Court concluded that the tying 
contracts simply drew linage from 
the Times-Picayune and toward the 
States. The Item’s classified linage 
was found to have increased 75 per 
cent in ten years, while its general 
display advertising had increased 25 
per cent. 

The Court also gave some weight 
to legitimate business reasons that 
explained the use of unit sales. 

Mr. Justice BuRTON, joined by Mr. 
Justice Biack, Mr. Justice Doucias 
and Mr. Justice Minton, dissented 
on the ground that the unit adver- 
tising contracts were being used to 
make payment for advertising in the 
States an inescapable part of the 
price of access to the all-important 
columns of the single morning news- 
paper. 

The cases were argued by Ashton 
Phelps for the appellants, and by 
Acting Solicitor General Stern for 
the United States. 


MONOPOLIES 


Case Involving Clayton Act's Pro- 
hibition of Interlocking Directorates 
Dismissed 

=" United States v. W. T. Grant 
Company, 345 U. S. 629, 97 L. ed. 
Advance p. 841), 73 S. Ct. 894, 21 
U. S. Law Week 4384. (No. 532, de- 
cided May 25, 1953.) 

This case called upon the Court 
to consider for the first time since 
its enactment the Clayton Act’s pro- 
hibition against interlocking corpor- 
ate directorates. The Government 
brought civil actions against appel- 
lee Hancock and five corporate ap- 
pellees seeking termination of cer- 
tain interlocking directorates and an 
injunction against future violations. 
Hancock resigned from three of the 
defendant boards of directors and 
the District Court thereupon dis- 
missed the actions as moot. 

Speaking through Mr. Justice 
Ciark, the Supreme Court affirmed, 
on the theory that, while the actions 
were not moot, the dismissal was 
within the discretion of the district 
judge. The Court cited the rule that 

(Continued on page 838) 
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Administrative Law . . . federal ad- 


ministrative procedure. 


® Pressing problems in the field 
of federal administrative procedure 
were discussed and considered at the 
two-day President’s Conference on 
Administrative Procedure held in 
Washington on June 10-11. The Con- 
ference was convened by President 
Eisenhower after some of the prob- 
lems in the field had been called to 
his attention by Chief Justice Fred M. 
Vinson in the latter’s capacity as 
Chairman of the Judicial Confer- 
ence of the United States. E. Barrett 
Prettyman, of the Court of Appeals 
for the District of Columbia Cir- 
cuit, served as chairman. 

In an opening address the Chief 
Justice declared that time, cost and 
too voluminous records were admin- 
istrative procedure problems need- 
ing immediate attention. He urged 
the Conference to “do something 
about quicker, cheaper and juster 
determination of litigation”. He 
added that something should also be 
done “for the relief of judges”, citing 
in this connection a 21,000-page 
NLRB record which the Supreme 
Court recently had to review. 

Attorney General Herbert Brown- 
ell, Jr., recommended that the Con- 
ference give consideration to the fea- 
sibility of (1) adopting uniform rules 
of administrative procedure for fed- 
eral agencies, (2) establishing a fed- 
eral office of administrative proce- 
dure to study problems in the field, 
and (3) removing the recruitment, 
compensation and tenure of hearing 
examiners from the Civil Service 





Editor's Note: Virtually all the material 
mentioned in the above. digests appears 
in the publications of the West Publishing 
Company or in The United States Law 
Week. 
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Commission and placing them with 
the proposed office of administrative 
procedure. 


Attorneys . . . power of administrative 
agency to regulate practice before it. 


® The Court of Appeals for the Dis- 
trict of Columbia Circuit has held 
that the Administrative Procedure 
Act [5 U.S.C.A. §§1001 et seq.] is not 
applicable to a proceeding in which 
an administrative agency revokes the 
right of an attorney to practice be- 
fore it. 

The International Claims Com- 
mission, an agency of the State De- 
partment, found that an attorney had 
violated certain canons of the Amer- 
ican Bar Association, and revoked 
the attorney’s right to practice before 
it. The Bar Association of the Dis- 
trict of Columbia advised the Sec- 
retary of State that the agency’s find- 
ings were correct and the Secretary 
affirmed the revocation. 

The Court reaffirmed the rule that 
an administrative agency has general 
authority to prescribe its rules of 
procedure and set standards for de- 
termining who may practice before it. 
As a matter of legislative history and 
statutory interpretation, the Court 
found that the Administrative Pro- 
cedure Act had effected no change in 
this regard. “It does not regulate the 
qualifications of counsel or provide 
how agencies may regulate them”, 
the Court declared. 

(Herman v. Dulles, C.A.D.C., June 
4, 1953, Edgerton, J.) 


Conflict of Laws . . . applying state 
privilege statute in federal discovery 
proceeding. 


=" A magazine was being sued for li- 
bel in the United States District 
Court for the Southern District of 
New York. Plaintiff, under Rule 30 
of the Federal Rules of Civil Pro- 


cedure, examined a newspaper re- 
porter in Birmingham, Alabama, 
who had furnished much of the ma- 
terial for the allegedly libelous arti- 
cle. The mnewspaperman refused 
to answer questions regarding the 
source of his information, invoking 
an Alabama statute establishing such 
a privilege. Alabama is one of twelve 
states that have enacted reporter- 
and-news-source privilege statutes. In 
New York there is no such privilege, 
either statutory or common law. 

On application of the plaintiff for 
a rule requiring the newspaperman 
to answer, the United States District 
Court for the Northern District of 
Alabama held that, while the ques- 
tion of privilege was not a matter of 
substance and therefore not con- 
trolled by the doctrine of Erie v. 
Tompkins, 304 U.S. 64, the Court 
should apply the statutory law of the 
forum in the absence of any federal 
rule on the privilege claimed. The 
Court declared it “would not be 
justified in ignoring [the statute] 
of the state in which it sits, merely to 
reach out and apply a rule against 
the asserted privilege established in 
a non-federal jurisdiction’. 

(Ex Parte Sparrow, U.S.D.C.N.D. 
Ala., May 19, 1953, Lynne, J.) 


Constitutional Law .. . interstate com- 
merce ... New York City’s gross re- 
ceipts tax. 


=" New York City’s gross receipts tax 
which is imposed for the “privilege 
of carrying on or exercising for gain 
or profit within the city any trade 
business, profession, vocation or com- 
mercial activity”, cannot be applied 
to an airline operating in interstat 

commerce and carrying no intrastate 
traffic, the Appellate Division, Firs‘ 
Department, has held. To impose the 
tax on the airline’s traffic receipts or 
a portion of them, the Court ruled 
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would place a burden on interstate 
commerce in violation of the com- 
merce clause. 

New York City was shown to be 
a major terminal of the airline, and 
there the company maintained ticket 
offices and hangar, repair and main- 
tenance facilities. The city sought to 
impose the tax on an apportionment 
formula on the ground that the line’s 
“vast business establishment” in the 
city could be separated and localized 
from its interstate activities. But the 
Court found that all its traffic was 
interstate and the fact that loading 
and maintenance activities were ac- 
tually done in the city did not ren- 
der such operations intrastate. 

The Court further ruled that an 
annual $12,000 worth of business con- 
cededly intrastate should be con- 
sidered to be of no consequence un- 
der the de minimis rule. 

(United Air Lines, Inc. v. Joseph, 
N.Y.S.C.App.Div., First Dept., May 
12, 1953, Breitel, J., 121 N.YS. 
692.) 
= On the same date the Court also 
held that the tax could not be ap- 
plied to an apportioned part of the 
receipts of a dye works which re- 
ceived raw materials from New Eng- 
land, printed and dyed them at a 
plant in New Jersey, from which 
point orders were accepted, filled and 
transported, even though the larger 
share of the company’s finished prod- 
ucts went into New York City and the 
company maintained an office in the 
city from which it engaged in solici- 
tation of business and general pro- 
motion. The Court said that the city 
could not impose a privilege tax on 
the company “for the privilege of 
carrying on in New York what is 
exclusively interstate commerce”. 

(United Piece Dye Works v. Jo- 
seph, N.Y.S.C.App.Div., First Dept., 
May 12, 1953, Breitel, J., 121 N.Y.S. 
683.) 

Constitutional Law . . . New York's 
Transit Authority Laws upheld. 

=" The New York Court of Appeals 
has upheld the validity of the statute 
under which New York City leased its 
city-owned transit system to the in- 
cependent City Transit Authority. 
The ruling came a few days before 


June 15, the date upon which the 
lease went into effect. 


The City Transit Authority was 
authorized by legislation which per- 
mitted the City to turn over its trans- 
it system to the Authority by “deed, 
lease, license or other arrangement of 
not less than ten years’ duration”. Ad- 
ditional taxing power was granted 
the City contingent upon transfer of 
the transit system. The legislation 
was challenged as an unconstitution- 
al invasion of the City’s home-rule 
powers. 

But the Court rejected this argu- 
ment, holding the statute permis- 
sive only, and operative in a field 
in which the state is concerned. Not- 
ing that the attacking suit was filed 
before any lease was negotiated and 
before the members of the Authority 
itself were appointed, the Court 
found that it could not declare the 
legislation unconstitutional on its 
face. The Court said that it must as- 
sume that the lease would be for a 
limited term with reversion in the 
City, and the question of whether the 
statute would be unconstitutional 
without “those concomitants need 
not now be decided”. The Court re- 
marked that it could not foresee 
whether the legislation would be un- 
constitutionally applied. “Such prob- 
lems, if any,” it said, “must be dealt 
with when presented.” 

(Salzman v. Impellitteri, N.Y.C.A., 
June 5, 1953, per curiam.) 


Constitutional Law . . . school segre- 
gation . . . Supreme Court ruling de- 
ferred. 
" The United States Supreme Court 
has deferred at least until next fall 
or winter any determination of the 
five school segregation cases argued 
and submitted during the October, 
1952, term. The cases come from 
federal district courts in Kansas, 
South Carolina, Virginia and the 
District of Columbia and from the 
Supreme Court of Delaware. In all 
of them the Court has been squarely 
asked to depart from the position 
that segregation is not unconstitu- 
tional if separate but equal facilities 
are provided and to hold that segre- 
gation is unconstitutional per se. 
On June 8, 1953, the Court re- 
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stored these five cases to its docket 
and ordered reargument next Octo- 
ber 12. As an indication of the ex- 
treme importance of any decision, 
the Court requested counsel to brief 
and argue certain points. One of 
these was a request for evidence as to 
whether Congress and the states in- 
tended to abolish segregation by 
adoption of the Fourteenth Amend- 
ment. If there were no such inten- 
tion, then the Court asked for coun- 
sel’s opinion as to whether it was the 
understanding of the Amendment 
framers that in the light of changing 
and future conditions either Con- 
gress or the judiciary could abolish 
segregation. And further, the Court 
queried, even absent any clear evi- 
dence of the intent of the framers or 
adopters, is it now within the judicial 
power in construing the Constitution 
to abolish segregation in the public 
schools? 

The Court also requested discus- 
sion regarding an effective decree 
should it determine segregation un- 
constitutional. Should the decree pro- 
vide for an immediate end to segre- 
gation or should there be a transi- 
tion period? Should the Court at- 
tempt to frame a detailed decree or 
should the cases be remanded to the 
courts of first instance, and if so, 
with what directions? 

The Attorney General was also in- 
vited to file an additional brief and 
to take part in the oral arguments. 

(Order, Sup.Ct.U.S., June 8, 1953, 
Vinson, C.J., 21 LW 3306.) 


Courts . . . medical advisory plan in 
New York Supreme Court. 


© Judge Bernard Botein, of the New 
York Supreme Court (court of first 
instance in that state), has given a 
progress report on the experimental 
medical advisory plan put into effect 
in that Court in Manhattan and the 
Bronx for 1953. Under the plan, 
which was devised with the co-opera- 
tion of the Bench, Bar and the medi- 
cal profession, a panel of impartial 
examining physicians in the various 
medical speciality fields has been 
established to whom, with the con- 
sent of parties and counsel, judges 
may send plaintiffs for physical ex- 
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aminations in cases where there ap- 
pears to be an irreconcilable conflict 
of medical evidence. Since more than 
80 per cent of the Court’s civil cases 
are personal injury actions, the hope 
is that the medical advisory panel 
will be able to provide findings which 
may form the basis of settlements or, 
in the alternative, give the judge or 
jury a better picture of the plain- 
tiff’s extent of injury. The reports of 
the panel are in no way binding. 

Judge Botein reported that from 
January 1, 1953, to May 22, 1953, 98 
cases had been assigned for examina- 
tion and reports had been issued. Of 
these, 74 have been considered at con- 
tinued conferences. Of the 74, 28 
were settled with the aid of the medi- 
cal advisory panel’s report, three were 
transferred to a court of more limited 
jurisdiction, five have proceeded to 
trial, and 38 were remanded to gen- 
eral calendars. Judge Botein re- 
marked that while the number of 
cases was not large in number, “the 
drain of this small number of medi- 
cally irreconcilable cases on the 
Court’s resources and the trial judge’s 
time and energy is out of all propor- 
tion to their limited number”. 

While no definitive judgment can 
as yet be made on the usefulness of 
the medical advisory plan, Judge Bo- 
tein continued, “all that can be said 
now is that by the end of the year we 
shall have concluded a carefully 
controlled experiment on a broad 
enough basis to justify a sound con- 
clusion...” 

The plan is being financed by two 
grants of $20,000 each from the Al- 
fred P. Sloan Foundation and the 
Ford Foundation. 

(Speech of Judge Bernard Botein 
to joint meeting of Queens County 
Bar Association and Medical Society 
of the County of Queens, May 28, 
1953, reprinted in 129 New York 
Law Journal 1850, June 2, 1953.) 


Crimes . . . transmitting gambling in- 
formation and bets. 


® A conviction of the Western Un- 
ion Telegraph Company and _ its 
manager at Bridgeton, New Jersey, 
for operating a common law dis- 
orderly house, has been upheld by 
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the Supreme Court of New Jersey in 
the face of a strong and variegated 
attack. The onus of the charge 
against the defendants was that 
horse race bets were accepted as a 
common practice at Bridgeton and 
transmitted along with telegraphic 
money orders to a point in New 
Jersey and one in Illinois. The state 
further charged that employees of 
Western Union were fully cognizant 
of what the activities were since they 
gave advice on proper wording of the 
messages and since the number of 
people who gathered at the com- 
pany’s office and the amount of 
traffic handled were disproportionate 
to the city’s size. 

The defendants argued that later 
New Jersey statutes dealing with 
gambling houses had superseded the 
keeping of a common law disorderly 
house as a crime in New Jersey, but 
the Court ruled otherwise. The Court 
conceded that criminal intent must 
be shown in convicting for keeping a 
common law disorderly house, but 
held that the trial judge’s charge had 
correctly stated this proposition and 
that the jury had been warranted in 
finding from the evidence that the 
defendants had such an intent. The 
Court, moreover, rejected the de- 
fendants’ contentions that the trial 
court had been unfair in the con- 
duct of what was a protracted trial. 

Several constitutional challenges 
were made to the convictions, but all 
were rejected. It was contended that 
freedom of speech was involved be- 
cause the convictions would require 
Western Union to screen every mes- 
sage received for transmission to de- 
termine whether it carried betting 
information, and that such a result 
would amount to a previous restraint 
on freedom of speech. Western Un- 
ion also contended that since all 
messages originating in New Jersey 
passed through its switching center 
in Philadelphia, the New Jersey con- 
victions placed an undue burden on 
interstate commerce. The company 
also argued that the standard of con- 
duct imposed on its employees by the 
conviction was so vague as to be a 
denial of due process, inasmuch as 
the company is subject to both civil 


and criminal liability for refusine to 
take a message it must carry. But 
the Court declared: “Service without 
discrimination does not require a 
telegraph company to abet criminals 
or to aid those who continuousl, 
break our state laws... . : A public 
utility has not only a right but a duty 
to refuse service for criminal pur. 
poses.” 

(State v. Western Union Tele- 
graph Co. et al., 97 A. 2d 480, Sup. 
Ct.N.J., June 1, 1953, Wachenfeld, 
J.) 


Elections . . 
forfeited. 


. where right to contest is 


=" The Supreme Judicial Court of 
Maine has ruled that a state judge 
contesting a mayoralty election in 
which he was narrowly defeated loses 
his status as a contestant if he con- 
tinues to hold his office as judge after 
the mayoralty term of office has com- 
menced, even though no adjudica- 
tion of his pending election contest 
has been reached at that time. 

The contested election was held 
December 15, 1952, and the mayor's 
term of office began January 1, 1953. 
The contestant held his judgeship 
before the election and continued in 
it after January 1. 

The Court’s reasoning proceeded 
from the rule that one cannot hold 
incompatible offices and that the ac- 
ceptance of the second office auto- 
matically vacates the first. Claim of 
title to an office, the Court continued, 
was equivalent to the office for the 
purposes of testing incompatibility. 
From this premise the Court went on 
to hold that retention of the incom- 
patible office beyond the commence- 
ment of the term of the second office 
worked a disqualification to contest 
election to the second office. 

To the contention that the holding 
was unduly harsh in that it would 
compel a contestant to resign an o! 
fice he held before knowing whethe 
he had legal right to the contested 
office, the Court said: “The risk o! 
losing the judgeship without gaining 
the mayoralty cannot be avoided.” 

(Lesieur v. Lausier, Sup.Jud.Ct. 
Maine, April 17, 1953, William- 
son, J., 96 A. 2d 585.) 
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Federal Tort Claims Act. . 
bility. 


. applica- 


® The liability of the United States 
under the Federal Tort Claims Act 
cannot be avoided on the plea that 
immunity attaches where the alleged 
negligence is in connection with the 
performance of a “sovereign” or 
“sovernmental” function, according 
to the United States District Court 
for the District of Columbia. 

The question arose in a wrongful 
death action resulting from an air- 
plane accident at the Washington 
National Airport. The plaintiff al- 
leged and proved negligence on the 
part of the personnel operating the 
airport’s control tower. The Act im- 
poses liability on the United States 
“in the same manner and to the 
same extent a private individual un- 
der like circumstances . . .” would be 
liable. The Government argued that 
since control of air traffic was vested 
in the Federal Government, and no 
private individual may exercise such 
control, there is no liability of a pri- 
vate individual “even remotely analo- 
gous” to that asserted in the instant 
case. 

But the Court said that “technical 
niceties” between what are govern- 
mental and sovereign functions or 
other functions are disappearing be- 
cause the activities of the government 
“impinge so manifoldly upon the in- 
dividual citizen” in his activities. 
“The present climate of public opin- 
ion, of which the Federal Tort 
Claims Act is the most conspicuous 
example”, the Court continued, “‘is 
to the effect that the fiction of sov- 
ereign immunity is for the most part 
outmoded and as far as it relates to 
the Act in question, preserved only 
in those specific exceptions which 
Congress has specifically indicated 
and of which the activity with which 
we are here concerned is not one.” 

(Union Trust Company v. U.S., 
U.S.D.C.D.C., May 5, 1953, McGuire, 


Libor Law... certainty of certification. 


* The rule that the representative 
-‘atus of a union as the certified bar- 
ining agent cannot be challenged 


by employer or employees, except un- 
der “unusual circumstances”, for a 
reasonable time (generally said to be 
one year) after the certification, has 
been adopted by the Court of Ap- 
peals for the Ninth Circuit. All cir- 
cuits that have considered this ques- 
tion since the passage of the Taft- 
Hartley Act have so held, with the 
exception of the Sixth in NLRB v. 
Vulcan Forging Co., 188 F.2d 927. 

In the instant case the union re- 
ceived the votes of eight of the fifteen 
employees, and one week later nine 
of the fifteen signed a letter that they 
were “not in favor of being repre- 
sented” by the union. On the basis of 
this statement the employer refused 
to bargain with the union. In order- 
ing enforcement of an NLRB order 
directing the employer to bargain, 
the Court recalled that under the old 
Wagner Act the Board had adopted 
a rule that a union’s representative 
status, once certified after an election, 
could not be disturbed for a reason- 
able period, usually held to be one 
year. Taft-Hartley, while silent on 
this point, provides that elections in 
any bargaining unit may not be held 
oftener than once a year. Under these 
circumstances, the Court reasoned, 
Congress gave silent approval to the 
administrative rule in effect prior to 
Taft-Hartley. 

In another facet of the case the 
Court followed its recent holding in 
NLRB v. Howell Chevrolet Co., 204 
F.2d 79, that a local franchised auto- 
mobile dealer is engaged in inter- 
state commerce. (For note, see 39 
A.B.A.]. 412; May, 1953. On May 18, 
1953, the Supreme Court granted 
certiorari in the Howell case.) The 
Court of Appeals for the Sixth Cir- 
cuit has taken the opposite view. 
NLRB v. Bill Daniels, Inc., 202 F.2d 
579. In the instant case the California 
dealer purchased his cars in that 
state, they were assembled in that 
state and he sold them in that state, 
but 50 per cent of the component 
parts going into their manufacture 
were shipped in from other states. 

(NLRB v. Brooks, C.A.9th, May 
14, 1953, Bone, J.) 
= In the meanwhile the Court of Ap- 
peals is sticking by its Vulcan Forg- 
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ing guns and has reaffirmed its posi- 
tion that employees’ clear and un- 
questioned revocation of a union’s 
certification as bargaining agent, not 
procured by an unfair labor practice 
by the employer, does revoke the cer- 
tification, no matter how soon or late 
after the certification the revocation 
comes. The NLRB of course had 
urged the Court to follow its one 
year rule. The First, Third, Fifth, 
Seventh and Ninth [see above] Cir- 
cuits have approved and followed the 
Board’s one-year rule. 

In the instant case four of the six 
employees in the bargaining unit de- 
livered letters repudiating the un- 
ion’s representative status six weeks 
after the election. The Court, noting 
that the Board bases its rule on statu- 
tory implication, said it could find 
“no ambiguity in the statute, and ac- 
cordingly no need to supplement its 
provisions by adding thereto a re- 
quirement that employees are bound 
to their bargaining agent for the 
period of a year. ...” Neither did the 
Court see any merit in the NLRB 
argument that its one-year rule fos- 
tered stabilization of labor relations. 
Rather, the Court declared, it was 
the “antithesis of stabilization” to 
compel employees to continue a un- 
ion as their bargaining agent con- 
trary to their “clearly expressed 
wishes”. 

(Mid-Continent Petroleum Corp. 
v. NLRB, 204 F. 2d 613, C.A.6th, 
May 22, 1953, McAllister, J.) 


Insurance Law . . . Korean conflict is 
a “war” 


"With little deference to the recent 
decision of the Pennsylvania Su- 
preme Court in Beley v.° Pennsyl- 
vania Mutual Life Ins. Co., 95 A.2d 
202 [noted in 39 A.B.A.J. 411; May, 
1953], the United States District 
Court for the Southern District of 
California has held that the Korean 
conflict is a “war” within the mean- 
ing of that term as used in an insur- 
ance policy to exempt the double 
indemnity provisions if death oc- 
curred while the insured’ was “in 
military, naval or air forces of any 
country at war”. 


While the Beley decision was pred- 
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icated on the fact that Congress has 
made no formal declaration of war, 
the Court in the instant case is not 
bothered by such formalities. Refer- 
ring to the Prize Cases, 67 U.S. 635, 
the Court said the Korean fighting 
was on such a scale that it was not 
necessary to baptize it formally as a 
war. The Court also pointed out that 
Congress had appropriated money to 
carry on the fighting and had fur- 
nished “arms, munitions, ships and 
troops”, thus sanctioning the fighting 
“in the same manner as if there had 
been a formal declaration of war”. 

(Weissman vy. Metropolitan Life 
Ins. Co., 112 F. Supp. 420, U.S.D.- 
C.S.D.Calif., May 20, 1953, West- 
over, ].) 
Partnerships . . . holding title to real 
estate. 
®The Court of Appeals of Maryland 
has analyzed the law governing con- 
version of partnership real property 
after the death of one partner and 
has affirmed that state’s adherence to 
the majority American rule that title 
to real estate may be held in the 
partnership name or by the partners 
either as tenants in common or joint 
tenants, and that conversion of part- 
nership real property occurs only to 
extent necessary to satisfy partner- 
ship creditors. 

But in the instant case, where the 
partners owned a parcel of real estate 
as joint tenants, the Court held that 
a partnership agreement, executed 
after the partners took title, con- 
verted the joint tenancy into a ten- 
ancy in common. The agreement 
listed the real estate as a partnership 
asset and contained a provision giv- 
ing the surviving partner a right to 
buy the deceased partner’s interest. 
Moreover, since the partners held a 
later-acquired tract as tenants in 
common, the Court felt that it could 
not conclude that they had intended 
to treat the parcels differently. 

(Williams et ux. v. Dovell, Ct. 
App. Md., May 14, 1953, Delaplaine, 
J., 96 A.2d 484.) 

Shipping . . . requirements in security 
clearance hearings. 


#A requirement that merchant sea- 
men involved in security clearance 
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hearings under the Magnuson Act 
[50 U.S.C.A. §§ 191, 192 and 194} 
and the administrative regulations 
implementing it be given a bill of 
particulars setting forth specific 
charges against them, has been 
spelled out by the United States 
District Court for the Northern Dis- 
trict of California. 

While recognizing that sources of 
information used in such hearings 
must be protected from revelation 
and subjection to confrontation and 
cross-examination, the Court de- 
clared that there was no reason why 
the Coast Guard Commandant (un- 
der whose direction the regulations 
are administered) should not ap- 
prise a seaman of the basis of his 
determination that the seaman’s pres- 
ence aboard a vessel would be “inim- 
ical to the security of the United 
States”. Moreover, the Court held, 
this should hold true in adminis- 
trative determination of a seaman’s 
fate so that he could be afforded 
“reasonable notice and an oppor- 
tunity to marshal the evidence” in 
his behalf. The Court pointed out 
that the Loyalty Review Board fur- 
nished governmental employees with 
a bill of particulars, thus affording 
them an opportunity of meeting 
specific allegations. 

The Court refused, however, to 
hold the administrative regulations 
unconstitutional as violative of due 
process, and issued only a limited 
injunction and a_ declaration of 
rights. 

(Parker et al. v. Lester et al., 112 
F. Supp. 433, U.S.D.C.N.D.Calif., 
April 21, 1953, Murphy, J.) 


Trusts . . . validity of charitable trust. 


®A testator left his estate to his wife 
for life and at her death in trust for 
annual or semiannual distributions 
of the income “to such persons and 
for such purposes as they [the trus- 
tees] may feel is directed by God the 
Father, Jesus Christ the son, and 
Holy Spirit, and as they believe 
would be acceptable to me and meet 
my approval were I able to give it 
....” Further, the testator provided, 
the disbursements should be made 
“to persons who believe in the fun- 


damental principles of the Christ: 
Religion and in the Bible and \ 
are endeavoring to promulgate | 
same”’. 

The Supreme Court of Iowa, wii); 
two judges dissenting, has ruled | 
trust valid against challenges that tire 
beneficiaries were impossible of «s- 
certainment, that the purposes (o 
which the income should be devoted 
were too vague, that the direction 
that the fund be continued forever 
violated the Rule against Perpetui- 
ties, and that the direction to pay the 
income to such persons and for such 
purposes as the trustees believed 
would be acceptable to the testator 
was incapable of being performed 
and was invalid. 

But the Court pointed to the testi- 
mony of many religious leaders from 
which it appeared that notwithstand- 
ing there had always been and are 
now differences of opinion among 
churches and their members, all call- 
ing themselves Christian, yet there 
are expansive areas of agreement and 
a sound core of basic principles com- 
mon to all Christian churches re- 
gardless of denomination. The Court 
further ruled that the law is well- 
established that charitable trusts are 
not controlled by the Rule against 
Perpetuities. 

(In Re Small’s Estate, Sup.Ct. 
lowa, April 8, 1953, Bliss, J., 58 N.W. 
2d 477.) 


Unemployment Compensation 
when labor dispute work stoppage 
ends. 


"The Illinois unemployment com- 
pensation act, in common with all 
such statutes, denies compensation 
for any period during which the 
work stoppage is caused by a labor 
dispute. But after the employer has 
replaced his striking employees with 
others, are the strikers entitled to un 
employment compensation? 
Adopting the majority view on 
this question, the Supreme Court o! 
Illinois has held that where the em 
ployer has permanently replaced «i! 
his employees whose employment 
was terminated by a labor dispute, 
and has fully resumed his normal 
plan of operation and production, 
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then the unemployment of the for- 
mer employees is no longer consid- 
ercd a work stoppage due to a labor 
dispute, and the former employees 
are accordingly entitled to unemploy- 
ment compensation. 

rhe instant case involved compos- 
ing room and mail room employees 


~ 


of a printing and publishing com- 
pany. The strike began on November 
24, 1947. By July 10, 1948, the com- 
posing room was in full operation 
and had the same number of. em- 
ployees as before the strike. Compos- 
ing room workers were therefore 
allowed compensation from July 10, 
1948. The mail room employees were 
immediately replaced and as to them 
the Court held that there was in 
effect no work stoppage due to a 
labor dispute. 

(Robert §. Abbott Publishing Co. 
v. dnnunzio, Sup.Ct.Ill., March 23, 
1953, rehearing denied May 18, 1953, 
Maxwell, J., 112 N.E.2d 101.) 


Further Proceedings in Cases 
Reported in This Division. 


#On June |, 1953, the Supreme 
Court denied certiorari in Mays v. 
Bowers, 201 F.2d 401 (39 A.B.A.J. 
$23; April, 1953), leaving in effect a 
decision of the Court of Appeals for 
the Fourth Circuit that a successful 
candidate for political office cannot 
for income tax purposes deduct his 
campaign expenses by _prorating 
them over the term of the office to 
which he was elected. 

=" The proceedings in U.S. v. Rosen- 
berg et al. since the last mention of 
the case in 39 A.B.A.J. 233; March, 
1953, can best be understood by 
viewing them chronologically: 

May 25, 1953—The Supreme 
Court denied certiorari, leaving in 
elect the decision of the Court of 
Appeals for the Second Circuit that 
files and the case 
showed conclusively that the prison- 
e's were entitled to no relief on their 
motion under 28 U.S.C.A. §2255. At 
t\e same time the Court vacated a 


records in 


siy of execution granted by the 
urt of Appeals on February 17. 
May 26—Chief Justice Fred M. 
nson denied a petition for stays of 
execution. 


~ 


May 27—Companion petitions re- 
questing reduction of the death 
sentences to twenty years and fo 
stays of execution were filed in the 
Court of Appeals and in the United 
States District Court for the South- 
ern District of New York. 

May 28—The Supreme Court's 
vacation of the stays of execution was 
received by the Second Circuit and 
a mandamus for resentencing issued. 

May 29—District Judge Irving R. 
Kaufman set the executions for the 
week of June 15. 

June 1I—Judge Kaufman denied 
the petition to reduce the death sen- 
tences to twenty years and also re- 
fused to grant stays of execution. 
The motion was based on the ground 
that the crime for which the Rosen- 
bergs were convicted carried a maxi- 
mum penalty of twenty years im- 
the 
prisoners stated that the ground for 


prisonment. Counsel for 
the motion had recently been sug- 
gested by Fyke Farmer, of the Nash- 
ville, Tennessee, Bar. 

The companion motion was ar- 
gued in the Court of Appeals, which 
reserved ruling. 

June 2—The Court of Appeals 
denied the motion for reduction of 
sentences and refused to grant stays 
of execution. 

United States Marshal William A. 
Carroll announced that he had se- 
lected June 18 at 1] p.m. as the time 
for the New York’s 
Sing Sing Prison. 

June 6—A motion for a new trial 


executions at 


based on grounds of newly discov- 
ered evidence and alleged govern- 
ment use of perjured testimony was 
filed in the District Court. 

June 8—The District Court de- 
nied the motion of June 6 and re- 
fused to grant stays of execution. 

June 9—The Supreme Court was 
petitioned to reconsider its decision 
of May 25. 

The Court of Appeals reserved 
decision on the appeal from Judge 
Kaufman's ruling of June 8. 

June 11—The Court of Appeals 
affirmed Judge Kaufman’s denial of 
the motion for a new trial, and also 
refused stays. 

Junr. 12—An application for stays 
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of execution was filed in the Su- 
preme Court and referred to Asso- 
ciate Justice Robert H. Jackson, 
Second Circuit Justice. 

JuNneE 13—Justice Jackson heard 
argument on the petition in cham- 
bers and then referred the matter to 
the whole Court for determination, 
recommendation that 
argument be heard on June 15. 

In New York City, Mr. Farmer 
filed a petition for a writ of habeas 
corpus in the District Court, raising 
the point that the Rosenbergs should 
have been sentenced under the 
Atomic Energy Act of 1946 [42 
U.S.C.A. $1810 (b) (2) (3)] rather 
than the Espionage Act of 1917 [50 
U.S.C.A. §§32 (a), 34]. Under the 
former Act, it was contended, the 
death sentences could not have been 
given unless recommended by the 
jury. The Rosenberg jury made no 
such recommendation. 

June 15—The Supreme Court 
declined to hear oral argument on 
the application for stays and also 
denied the application. The Court 
likewise denied a petition for certi- 
orari in regard to the rulings on the 
newly discovered evidence motions 
and a petition for rehearing of the 
Court’s May 25 decision. 

The Rosenbergs’ counsel then 
moved for leave to file a petition for 
original writs of habeas corpus and 
for a stay of execution. This motion 
was denied. 

After the Court adjourned for the 
term Associate Justice William O. 
Douglas agreed to hear a petition to 
stay the executions. 

In the meanwhile in New York 
City, Judge Kaufman denied Mr. 
Farmer’s application for a writ of 
habeas corpus and for stays of exe- 
cution. The judge said Mr. Farmer 
had no standing in the case and was 
an “intruder” and an “interloper”. 

June 16—Justice Douglas received 
and considered two applications for 
writs of habeas corpus and stays of 
execution—one from the Rosenbergs’ 
regular counsel and one from Mr. 
Farmer and Daniel G. Marshall, of 
the Los Angeles Bar. 

A petition for executive clemency 

(Continued on page 842) 


with a oral 
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® Interest in the preparation of a voluntary labor arbitration law has been intensified 
because of the appointment by the Governor of Pennsylvania of a commission to make 
recommendations regarding such a measure. In the belief that the problem is of 
national and not merely local importance, the editor-in-charge invited Mr. Syme, the 
chairman of the commission and a well-known labor lawyer, to prepare the following 


statement. 





The Essentials of a Labor Arbitration Law 
by M. Herbert Syme, of the Philadelphia Bar 


®When the Governor of Pennsyl- 
vania appointed a commission to 
investigate and make recommenda- 
tions on labor legislation, the com- 
mission undertook as its first chore 
to examine the legal status of volun- 
tary arbitration in the common- 
wealth. That was not fortuitous. It 
was significant that the commission 
did not place at the head of the list 
the Anti-Injunction Act or the 
Labor Relations Act. This was so 
despite the clamor of certain groups 
within the community. It was felt 
that voluntary arbitration indicates 
a form of maturity in collective 
bargaining. The commission felt 
that if the parties required any legis- 
lation to implement their own 
efforts, certainly such legislation 
should be passed. This conviction 
was buttressed by the past efforts 
of other groups who had thought on 
the subject. The American Arbitra- 
tion Association for years has been 
recommending that “something” be 
done in Pennsylvania. The Penn- 
sylvania Bar Association recom- 
mended a definite statute. 

“There are certain basic conflicts 
that arise in the-consideration of any 
such statute. It may be wise to con- 
sider them. A statute must consider 
the conflicts in thinking and it may 
then act as a catalyst. 

Two extreme points of view re- 
garding labor arbitration statutes 
are prevalent. One is that no legisla- 
tion is necessary and that parties 
wishing to arbitrate should set up 
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their own mechanisms and tribunals. 
The other would make the arbitrator 
merely a way station on the road to 
judicial review. 

It seems to me that both points of 
view are in error. I subscribe to the 
philosophy that labor arbitration is 
a substitute for economic strife. I 
still maintain that:! 

Labor arbitration is not a substitute 

for litigation. Labor arbitration is a 

substitute for the strike. The parties 

voluntarily say, “instead of having re- 
course to the use of economic pressure 
we will call in a knowledgeable person 
in whom we both have confidence and 
have him determine our differences.” 

The quid pro quo is not an abandon- 

ment of the court as it is in commercial 

arbitration, but a denial of the use of 
economic force. 


I concur with those who say that 
the onus of writing an arbitration 
agreement belongs basically to the 
parties; 1 do not concede that their 
inadvertent failure to name the arbi- 
trator or to designate some other 
detail should ipso facto impair the 
validity of the agreement. As I see 
it, a voluntary arbitration act should 
be tightly drawn. It should lucidly 
outline what the statute is intended 
to do and what it is not intended to 
do. It should confer certain privi- 
leges upon the courts and impose 
caveats upon them. 

Let us briefly summarize some of 
these standards: 

(1.) An arbitration award ought 
to be enforceable in a swift and 


expeditious manner. It must not be 
limited in its scope to money judg. 
ments. That is one of the lacunae in 
the Pennsylvania Act,? as interpreted 
by the Pennsylvania Supreme Court.’ 

Money judgments are of very litle 
importance in our industrial life. It 
is neither the object of the employer 
nor the aspiration of the union to 
collect money. Both seek enforce- 
ment of their rights. 

If the labor arbitration law is to 
be workable, the drafters must real- 
ize that the parties to the proceeding 
are not seeking to untangle dialectic 
abstractions. They are dealing with 
the very real and material facts of 
industrial life. The results obtained 
in the award must have more sig- 
nificance than mere pronouncements 
of the arbitrator; hence the law can- 
not neglect the more effective tools 
of equity. 

(2.) The act ought to provide for 
the enforceability, not merely of pres- 
ent agreements to arbitrate, but also 
agreements to arbitrate future dis- 
putes. The basic philosophy in a 
labor agreement is stability and the 
maintenance of industrial peace over 
a period of time. The parties cannot 
possibly foresee the perplexing and 
baffling situations that will arise. 
What they do then is to delegate the 
task to an arbitrator. It cannot be 
contended that this constitutes an 
imposition upon either party. 
Knowledge of the effect of volun- 
tarily entering into an irrevocable 
arbitration agreement indicates the 
freedom of choice. The common law 
rule of revocability must be over- 
turned. 

(3.) The parties very frequently 
do not name the arbitrator in the 
agreement. They resort to a mecha- 
nism which has come to be accepted 
in labor relations. The employer 
designates a representative, the 
union designates a representative, 
and the two then have the task of 
agreeing upon the chairman. It 
would be wise for the parties, where 





1. Syme, ‘*Arbitrability of Labor Disputes,”’ Rv’ 
gers L. Rev.. 455, 472 (1951). 

2. Act of April 25, 1927, P.L. 381, No. 2486! 
Pa. Stat. Ann. Tit. 58174 (Pardon's 1930). 

3. Goldstein and Levin v. 1.L.G.W.U., 328 P 
385, 196 Atl. 43 (1938). 
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they designate the two representa- 
tives, to indicate a procedure by 
which a chairman could be selected 
in the event the two fail to agree. 
They usually do make such a pro- 
vision. Where they do not, however, 
it seems to me that some device 
ought to be found legislatively to 
designate the chairman. The agree- 
ment should not be allowed to fall 
because of the failure to designate 
a third arbitrator or because of the 
failure of the parties to designate 
their respective representatives. 

(4.) Arbitration proceedings and 
the award require both stability and 
finality. Therefore, the problem of 
the arbitrator’s jurisdiction should 
be entirely disposed of in short order. 
Recognition of this requisite is 
observed in the forward-looking 
Arbitration Act of New York.* A 
motion for a stay of arbitration must 
be served within ten days of the 
notice of intention to arbitrate. 
Otherwise any right to the jurisdic- 
tion is forever barred. This provision 
points up the deficiencies of the 
Pennsylvania Arbitration Act in 
which there is a complete neglect of 
the need to insure an immediate 
settlement of the jurisdictional is- 
sues. 

(5.) Determination of “arbitra- 
bility” is a particularly sensitive 
area.5 The substantive aspects of the 
award must not be upset or impaired 
in the name of determining arbi- 
trability. How should arbitrability 
be determined? Many proposals have 
been advanced. Some have suggested 
that the matter be left entirely to the 
arbitrator. Others, that a separate 
arbitrator be designated. The ob- 
jection to the latter procedure is the 
delay that would result. Some have 
suggested a compromise between the 
two, t.e., that the arbitrator deter- 
mine arbitrability in the first in- 
stance, subject to judicial review. 

It seems to me that it is the better 
view that if the agreement authorizes 

‘e arbitrator to determine all dis- 
nutes, then the question of his juris- 
‘iction should certainly be in that 

ategory. The issue of the arbitra- 
tor’s authority is one either of law 
or fact or both, and since he is the 


final judge both of questions of law 
and fact, his decision with respect 
to his own authority should be recog- 
nized as final and binding. 

Determination of arbitrability is 
not synonymous with the decision as 
to whether a contract was entered 
into. The question as to whether 
there was a contract may very well 
be one for the courts to determine. 
As Justice Cardozo stated the mat- 
ter:® 

Arbitration presupposes the existence 
of a contract to arbitrate. If a party 
to a controversy denies the existence 
of the contract and with it the juris- 
diction of the tribunal, the regular 
courts of justice must be open to him 
at some stage for the determination of 
the issue. The right to such a de- 
termination . . . is assured by the Con- 
stitution as part of its assurance of due 
process of law. 

(6.) Perhaps the greatest pitfall in 
drafting a proper labor arbitration 
law is encountered in the area of 
judicial review of the award. Fraud 
and corruption are grounds for judi- 
cial review. Professor Archibald Cox 
of Harvard Law School has stated 
the approach of the past thinking on 
this subject:? 

All awards, including awards of rein- 
statement with or without back pay, 
should be enforceable by expeditious 
process. An award should be final if 
the arbitrator has stayed within pow- 
ers delegated to him by the collective 
bargaining agreement, unless it is 
tainted by fraud, corruption or the de- 
nial of a fair hearing. Whether the 
hearing was fair should be judged by 
broad constitutional standards of due 
process and not for conformity with 
technicalities of judicial process. 

I agree with those who believe that 
inasmuch as the arbitrator has been 
designated as the one to construe 
the contract, he certainly should be 
the one to resolve any disputes aris- 
ing as to the contract. Experience 
has shown a number of approaches 
to that problem.*In the ladies’ gar- 
ment industry the arbitrator deter- 
mines arbitrability. All matters are 
submitted to him under the explicit 
terms of the agreement. In other 
industries the arbitrator is allowed 
to determine arbitrability initially. 
Review, however, is allowed by the 
court. 
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(7.) The statute should not con- 
cern itself with procedural trivia— 
whether witnesses should be sworn 
or should not be sworn, whether a 
transcript should be made or should 
not be made, how the hearing should 
be conducted should all be left inso- 
far as possible to the parties. That 
may very well include the arbitrator 
or exclude him. In most instances 
the arbitrator will delegate that task 
to the parties. In no event, however, 
should it become a matter of statu- 
tory concern. 

Assurance of a competent and ac- 
curate proceeding and award neces- 
sitates provisions for the procedural 
powers and rights of both the arbi- 
trators and the parties to the hearing. 
The right to summon witnesses to 
testify at the hearing and the right 
to have certain documents made 
accessible should be within the grasp 
of both the arbitrator and those 
submitting the issues for considera- 
tion. The law should point up the 
lack of restraint by which all offered 
testimony and evidence is made 
available for the proceeding. Since 
the very advantages of the use of arbi- 
tration hinge upon the more expert 
and specialized treatment available, 
great efforts should be directed at 
providing for the means to facilitate 
this purpose. The more extensive the 
information brought out at the hear- 
ing, the more capable of proper 
consideration will be the arbitrator. 

A general note of caution must be 
injected when creating a workable 
labor arbitration law. There is a 
long and troubled history of the 
treatment and reception of arbitra- 
tion at common law. The reluctance 
of the courts to be ousted from their 
jurisdiction has led to an undepend- 
able and varied interpretation of 
arbitration contracts. Subsequent 
statutes on the subject have been 
weakened and virtually haunted by 





4. N.Y. Civil Practice Act, Art. 84 §1458. 

5. Note 3, suora, at page 455 et seq. 

6. Finsilver, Still & Moss, Inc. v. Goldbera, Mass 
& Co., Inc., 253 N.Y. 382, 389, 171 N.E. 579, 581 
(1930). 

7. Arbitration News Bulletin #4 (1953) page 3. 
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the ghosts arisen from the common 
law. Therefore, it is necessary to in- 
sure that a more enlightened view- 
point espoused in a labor arbitration 
law is not clouded by the past. This 
w Il require that the arbitration law 
be sufficiently comprehensive and 
inclusive so as to leave no crevices 
through which the waters of the past 
may seep. 

The authors of a voluntary arbi- 


tration statute will be able to per- 
form their functions more effectively 
if they recognize the roles in which 
they are cast. The function of an 
arbitration statute is not the writing 
of a primary law, but of a secondary 
one. The major law has already been 
written. The parties have drafted 
their own statute. They have written 
their own treaty. They have made 
the’r own code. The arbitration 


Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





Deductibility of Legal Fees in Corporate 


Liquidations and Reorganizations 


®Lawyers must face the unpleasant 
fact that the Bureau of Internal 
Revenue is closely scrutinizing legal 
fees which are reported by their 
clients as deductible expense. In 
1952, no fewer than twenty reported 
cases decided issues involving “legal 
expense” deductions. 

In this field, the Commissioner is 
engaging in litigation to determine 
the circumstances under which legal 
fees incurred in complete or partial 
corporate liquidations are deduct- 
ible. While the last word on _ this 
question has by no means_ been 
spoken, recent cases suggest some 
rather fine distinctions worth review- 
ing when advising on the cost of a 
corporate liquidation, partial liqui- 
dation, reorganization or merger. 

Generally speaking, the courts 
have allowed a*deduction for legal 
fees incurred in a complete taxable 
liauidation or dissolution of a corpo- 
r'tion if paid or apvroved and ac- 
crued prior to the formal liquidation 
of the corporation. Pacific Coast 
Biscuit Co., 32 B.T.A. 39 (1935), 
nonacauiescence on this issue. 
XTV-1 Cum. Bull. 35 (1985), 
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1937-1 Cum. Bull. 45: Rite-Way 
Products, Inc., 12 T.C. 475 (1949), 
nonacquiescence announced and pri- 
or acquiescence withdrawn, 1952-2 
Cum. Bull. 5. In spite of the Com- 
missioner’s nonacquiescence in the 
Pacific Coast Biscuit Co. case, and 
l'tigation of the issue in some other 
cases, it does not appear that the 
Bureau disagreed = fundamentally 
with the position of the courts. How- 
ever, in 1952 the Commissioner with 
drew acquiescences in several earlier 
cases allowing such a deduction and 
instead announced his nonacquies- 
cence in those cases, thus apparently 
indicating that the’ Bureau will not 
allow deductions of legal fees paid 
for the complete liquidation of cor- 
norations. In spite of appearances, 
it is understood that the Bureau, by 
its 1952 actions, did not intend to 
take that position: it agrees that 
expenses of a complete corporate 
l‘quidation—provided it is definitely 
a taxable liquidation—are deduct- 
ible. The 1952 withdrawal of acqui- 
escences in those cases may be due 
to the fact that most of the cases 
involved some difficulty in distin- 


statute is there merely for the »ur- 
pose of helping them enforce w iat 
they have already written. The role, 
then, of the arbitration statute is 
ancillary. It is at best contrapunzal. 
The leitmotiv is that of the princi- 
pals. If that basic premise is under- 
stood, a statute will render a service. 
It will contribute toward the general 
industrial symphony. Otherwise its 
impact will be purely cacophonous. 


guish'ng between a complete “liqui- 
dation” which is taxable and a “re- 
organization” which is nontaxable. 
Furthermore, most of the = cases 
relied upon, and cited with approval, 
the Pacific Coast Biscuit Co. case in 
which the Commissioner had non- 
acquiesced; and that case involved a 
transfer of Pacific’s assets to National 
Biscuit Company for the issuance of 
National’s common stock directly to 
Pacific’s shareholders followed bv a 
comoplete liquidation of Pacific. 
The distinction between a “re- 
organization” and a “liquidation” 
is important, because in contrast to 
a complete liquidation, the costs 
incurred in reorganizing a corpora- 
tion or altering its stock structure or 
acquiring and retiring its outstand- 
ing shares are treated by both the 
Commissioner and the courts as capi- 
tal expenditures rather than as de 
ductible expense. Treas. Reg. 111, 
Sec. 29.24-2; see Skenandoa Rayon 
Corp. 42 B.T.A. 1287 (1940), aff'd 
122 F. 2d 268 (2d Cir. 1941), cert. 
den. 314 U.S. 696 (1941). The same 
is true of consolidation expenses. 
Beneficial Industrial Loan Corp. v. 
Handy, 94 F. 2d 74 (3d Cir. 1937). 
Ordinarily, such nondeductible capi- 
tal expenses cannot be amortized but 
can be written off when the corpora- 
tion’s existence is finallv terminated. 
The importance of this distinction 
is highlighted by a recent Sixth 
Circuit decision. The problem was 
whether a complete liquidation and 
distribution of assets to the stock 


holders, followed by a new incorpo 
ration, is a “reorganization” for 
purposes of disallowing a dedu 

tion of legal and accounting expense 


of the old corporation in the liqui 
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dation. United States v. Arcade Com- 
puny, 203 F. 2d 230 (6th Cir. 1953), 
a‘l'g 97 F. Supp. 942 (1951). The 
treated the 
action as part of one plan fitting 


Commissioner trans- 
within the definitions of “reorgan- 
ization” in Section 112(g) (1)(D) and 
Section 112 (g) (2) of the Internal 
Revenue Code. However, both the 
District Court and the Sixth Circuit 
found that there had been a com- 
plete liquidation or dissolution, de- 
spite a previous plan and legal ad- 
vice designed to decrease taxes. 
Preliquidation legal and accounting 
fees were held to be deductible 
expenses of the old corporation on 
the ground that stockholders were 
under no contractual obligation to 
form the new corporation or to 
contribute their assets to it. There 
was a complete break from, and no 
continuity of, the old corporation. 
The opinion relies heavily on the 
form of the transactions involved 
and so may be distinguishable in 
other situations. While the result is 
sound, the Sixth Circuit’s willing- 
ness to discuss what qualifies as a 
112(g) (1) (D)  “reorganiza- 
tion” in this context may lead to 
trouble in future litigation on the 
deductibility of legal fees as an 


Section 


“expense” in corporate liquidations. 

Recently, the Commissioner ques- 
tioned the deductibility of legal 
fees on complete dissolution of a 
corporation which was a_ wholly 
owned subsidiary of a parent corpo- 
ration, asserting that the transaction 
Was not a liquidation, but a merger. 
The Tax Court disagreed, holding, 
in Wayne Coal Mining Co., 12 
T.C.M. 345 (1953), that none of the 
corporate rights, powers, privileges 
or franchises passed on to the parent 
corporation or continued in _ it, 
either under local law or in fact. 
Therefore, the legal fees were de- 
ductible as in a complete liquidation. 

tuwever, legal fees incurred in 
lor mulating and investigating plans 
lor complete liquidation which are 
laicr abandoned have been held to 
be deductible. Tobacco Products 
Ex hort Corporation, 18 T.C. 1100 


(1952). The opinion in that case 
makes an analogy to fees incurred 
in an abandoned plan for merger. 
These had been held deductible in 
Doernbecher Manufacturing Co., 30 
B.T.A. 973 (1934), aff'd on other 
grounds, 80 F. 24.573 (9th Cir. 1935). 
Compare also Sibley, Lindsay & Curr 
Co., 15 T.C. 106 (1950), where lega! 
fees in connection with abandoned 
plans for merger with a subs‘diary 
and for refinancing of bonds were 
deductible, but the portion of fees 
in connection with recapitalization 
of stock (which was the transaction 
actually carried out) were not de- 
ductible. The Tax Court permitted 
an allocation of the fees although 
the original payment was made in 
a lump sum for all services. 

Legal fees in partial liquidation 
should be deductible on the princi- 
ple of the decisions allowing such 
expenses in complete liquidation, 
at least to the extent the fees are 
allocable to the portion of assets 
distributed in - partial liquidation. 
The Commissioner apparently 
would disallow the entire expense. 
In Mills Estate, Inc., 17 T.C. 910 
(1951) (on appeal to 2d Cir.) (non- 
acquiescence announced in 1952-1 
Cum. Bull. 6), the portion of the 
legal fees estimated by the Tax Court 
to have been incurred in distributing 
assets in partial liquidation was held 
to be deductible. The remainder of 
the fees related to the changes in 
capital structure, reducing the au- 
thorized capital, cancelling the old 
shares returned and issuing new 
shares in reduced amount; such ex- 
penses were held nondeductible and 
were to be capitalized. 

Where 90 per cent of a corpo- 
ration’s outstanding stock was retired 
in a partial liquidation, the Tax 
Court allocated only 50 per cent 
of the connected legal expense to the 
partial liquidation, and held that 
the remaining 50 per cent of the 
expense was incurred with respect 
to reorganization and _ refinancing 
and hence was a nondeductible capi- 
tal expenditure. Tobacco Products 
Export Corporation, supra. In the 
earlier Mills Estate case, the Tax 


Tax Notes 


Court had made an_6 allocation 
based on “the material at hand” and 
had found that one half of the fees 
were spent with respect to the dis- 
tribution of assets and one half with 
respect to reconstitution of the stock. 
Since more than one half of the assets 
were distributed, the Tax Court 
apparently did not use the propor- 
tion of assets distributed as the meas- 
ure of allocation. 

It is submitted that eventually 
both the Commissioner and the Tax 
Court should either allow the entire 
legal expense as a necessary business 
expense under the stress of changing 
economic conditions, or adopt a 
pro rata allocation based on_ the 
proportion of assets distributed in 
partial liquidation, as a workable 
rule of thumb. Meanwhile, lawyers’ 
billings and the accounting for 
expenses in connection with partial 
liquidation probably should clearly 
identify the items connected with the 
partial liquidation and_ separate 
these from the charges for modifi- 
cations in capital structure. 

One final trap exists in determin- 
ing the year or years for which the 
legal expenses on complete liquida- 
tion may be deductible, particularly 
where the liquidation for some 
reason is not completed for several 
years after the year of adoption or 
of nominal liquidation. In J. Gil- 
more Fletcher, 16 T.C. 273 (1951), 
the corporation was on an accrual 
basis with a fiscal year ending July 
31. Tt dissolved in December, 1945. 
The expenses deducted were in- 
curred and paid between August, 
1946, and May, 1947, by the trustees 
in liquidation, and taken as a de- 
duction for a “contingency reserve” 
in the 1946 fiscal year return. It was 
held that, where the expenses taken 
were not incurred or accrued on the 
books in the fiscal year 1946, there 
was no error in disallowing the de- 
ductions for the year claimed. Com- 
pare Hirst & Begley Linseed Co., 4 
B.T.A. 1160 (1926). These cases are 
warnings to do the planning and 
billings within the corporation’s tax- 
able year of liquidation, with due 
regard to its method of reporting, if 
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a deduction for the year of liquida- 
tion is desired. 

Since the legal fees incurred in 
complete and partial liquidations 
are often substantial, clients should 
be warned in advance of the Com- 


these expenses. In view of the trend 
of decisions in favor of deductibility, 
perhaps the Commissioner will cease 
to contest the principles laid down 
by the courts, particularly in the 
event of an affirmance of Mills Estate, 
Inc. Meanwhile, this remains an un- 
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® E. Harold Hallows was elected 
President of the Wisconsin Bar As- 
sociation on June 26. Mr. Hallows 
is a graduate of the University of 
Chicago Law School and has taught 
law at Marquette University since 
he began practicing in Milwaukee. 
He was President of the Milwaukee 
Bar Association in 1948-1949 and 
has been Chairman of the American 
Bar Association’s State Committee 
on the Improvement of the Adminis- 
tration of Justice for the past several 
years. Mr. Hallows is a member of 
the Judicial Council of Wisconsin. 


en a 

=" The Legislative Committee of 
The Iowa State Bar Association was 
successful in obtaining legislation 
increasing the salary of judges of 
the District and Municipal Courts, 
and in obtaining an expense allow- 
ance for members of the Supreme 
Court. District court judges will re- 
ceive an increase of $1,000 and Mu- 
micipal Court judges an increase of 
$590. The Association was also in- 
strumental in securing an increase 
of jurors’ fees to $5 per day. 

The Association held its Annual 
Meeting in June at which R. F. 
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Clough was installed as new Presi- 
dent of the Association, and Clyde 
E. Jones as Vice President. Edward 
H. Jones was re-elected Secretary. 
At the Annual Meeting Charles E. 
Wilson, Secretary of Defense, and 
Robert G. Storey were the principal 
speakers. On the opening day of the 
meeting an institute on “Civil Jury 
Trial Techniques” was held. 





iiasinies 
® Paul R. Harris of Portland, Ore- 
gon, has called attention to an inad- 
vertent error in the recent story in 
this column on the Oregon statute 
permitting judges pro tem. The 
article stated that the Chief Justice 
might appoint a judge pro tem. 
where both parties agreed. Mr. Har- 
ris points out there is nothing in the 
statute which requires a stipulation 
of the parties before the pro tem. 
judge may sit. Under the statute the 
Chief Justice has already made two 
appointments for judges pro tem., 
and the services of these judges are 
materially assisting in alleviating the 
congested condition of the calendars 
in Portland. 


———@> 


" The Los Angeles Bar Association 
held what is probably the first Public 
Relations Conference conducted by 
a bar association. The entire pro- 
ceedings were tape-recorded and the 
Association (write to Louis Elkins, 
Executive Secretary, 510 South 
Spring Street, Los Angeles 13, Cali- 
fornia) will lend the recording to 
anyone interested in hearing it. The 
Conference included a principal ad- 
dress by Glenn R. Winters of the 


certain and potentially troubleso: 
corner of tax law which the gener»! 
lawyer and the tax lawyer alike 
should consider when advising « 
corporate structure changes or di 
solution. 

Contributed by Committee Member David R. Robe 


American Judicature Society, “Publix 
Relations is a Two-Way Street’, and 
discussions by Charles E. Beardsley, 
President, California State Bar, Ber- 
ton J. Ballard, Public Relations Di- 
rector of the California State Bar, 
John Rose, Public Relations Con- 
sultant of the Los Angeles Bar Asso- 
ciation, Michel Lipman of San Fran- 
cisco, and E. Marvin Goodson. There 
were questions and comment from 
the audience. Michigan State Bar's 
film Living Under Law was shown 
and discussed. 


a 
® The Circuit Court of Milwaukee 
County has been experimenting with 
an “Attorney-Conciliator” program. 
The Milwaukee Bar Association sup- 
plied the court with a panel of thirty- 
two lawyers for the conciliation serv- 
ice. Lawyers in 100 cases were called 
in and offered the services of the 
panel, and more than one haif of the 
lawyers made a selection of a lawyer 
from the panel who presided over 
the conciliation proceeding. Settle- 
ment in about 75 per cent of the 
cases heard was effectuated. Experi- 
ence with a second group of fifty 
cases was about the same. The calen- 
dar clerk of the court was then depu- 
tized to call in five cases per day for 
conciliation proceedings. 


o——— 


® The April issue of the Michigan 
State Bar Journal was devoted to 
articles of interest to both doctors 
and lawyers. These articles were also 
printed by the Journal of the Mich- 
igan State Medical Society. Articles 
by doctors included “The Lawye1 
and the Physician Examine tie 
Question of Traumatic Carcinogene- 
sis”, “Artificial Insemination and the 
Law”, and “Psychiatry and the 
Courts”. Contributions by lawyers 
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included “Opinion Evidence from 
Medical Experts”, and “Malpractice 
as Seen by a Lawyer”. 


— 0 

" The Fifteenth Annual Meeting 
of the Virginia State Bar was held 
in April. The meeting was held in 
conjunction with the Judicial Con- 
ference of Virginia and approxi- 
mately 300 lawyers were in attend- 
ance. 

Some highlights of the meeting 
were covered in the numerous re- 
ports that were filed, showing a year 
of considerable activity. The Council 
of the Bar advised the membership 
that local associations, if interested, 
could now obtain group life insur- 
ance at greatly reduced rates. The 
Bar was requested to assist the code 
revisers by sending in any suggested 
revisions or additions to the Code of 
Virginia. The membership did not 
take any action on the various pro- 
posed amendments to the Federal 
Constitution relative to treaties. The 
Bar adopted a resolution to put on a 
more aggressive public information 
program by (1) having representa- 
tives of the Bar appear in each educa- 
tional institution in the Common- 
wealth of Virginia at least once a 
year to discuss the function of the 
Court and related matters; and (2) 
printing and distributing a series of 
pamphlets on subjects of general 
interest. 

The Bar went on record as favor- 
ing a change in the law to provide 
for the retirement at age 65 of judges 
who have served ten years and make 
retirement mandatory at age 70, re- 
tirement pay to be three fourths of 
the judicial salary. 

A Legal Institute was held on 
“Lifetime and Testamentary Estate 
Planning”. The Judiciary of Virginia 
were guests of the Bar at the after- 
noon session of the Institute. 

Langhorne Jones, of Chatham, 

“ce President, was elected President 

‘© the year beginning July 1, 1953. 

Villiam Rosenberger, Jr., of Lynch- 
surg, was elected Vice President, and 

E. Booker, of Richmond, was re- 
.ccted Secretary-Treasurer. 
The Secretary’s report showed that 


there are approximately 4,200 mem- 
bers of the Bar of Virginia. 


ees 


Edward A. 
DUTTON 


=" The Georgia Bar Association held 
its 70th Annual Meeting at the Hotel 
DeSoto in Savannah, Georgia, in 
May. 

Harold R. Medina, Judge of the 
United States Court of Appeals for 
the Second Circuit, spoke at the ban- 
quet on Friday night on the subject, 
“The Spiritual Quality of Justice”. 
Other speakers on the program 
were: Robert D. Abrahams, of Phila- 
delphia; Justice T. Grady, head of 
the Supreme Court of Georgia; 
Judge John S. Wood, former Con- 
gressman for the 9th District of 
Georgia; and Comer W. Padrick, 
Jr., of Decatur. 

The Association’s Committee on 
Legal Aid sponsored a discussion 
luncheon at which the speakers were 
J. Howard Rossbach, of New York, 
and G. Arthur Howell, Jr., of At- 
Janta. 

Two other discussion luncheon 
programs were held, one by the Uni- 
versity of Georgia Law School on the 
subject of “A Modern System of Pro- 
cedure”, and the other by Mercer 
University Law School on “Signifi- 
cant Developments in Georgia Law”. 

The following officers were elected 
for 1953-1954: Edward A. Dutton, 
President, Savannah; John J. Flynt, 
Jr., Vice President, Griffin; J. Wilson 
Parker, Treasurer, Atlanta; and 
Maurice C. Thomas, Secretary, Ma- 
con. 


————~@-- - -—- 


® The Annual Midsummer Meeting 
of the New York State Bar Associ- 
ation, held in June at Saranac Inn, 


Bar Activities 


New York, was for the first time ex- 
tended to three days and attracted 
a record attendance of more than 750 
members and their wives. Presiding 
over the meeting was Franklin R. 
Brown, of Buffalo, President of the 
Association. 

The session on Thursday, June 
25, was opened with an address of 
welcome by James Gibson, of Hud- 
son Falls, Justice of the Supreme 
Court for the Fourth Judicial Dis- 
trict. Highlighting the well-attended 
session was a practical workshop 
meeting of the State Conference of 
Bar Association Presidents, the Com- 
mittee To Cooperate with Other Bar 
Associations and Federations, the 
Committee on Unlawful Practice of 
the Law, the Committee on Lawyers 
Reference Service and the Commit- 
tee on Professisnal Economics with 
William F. Fitzpatrick, of Syracuse, 
presiding. Proposals involving local 
participation in active programs of 
each of these committees were taken 
up. It was agreed that a committee 
should study a possible state schedule 
of minimum legal fees and that law- 
yers reference services should be ex- 
tended. Reports on each committee’s 
work were read. 

The Friday session was mainly 
devoted to a discussion of proposed 
amendments to the Constitution of 
the United States, known as the 
Bricker Resolution. A report of the 
State Bar’s Committee on Amend- 
ments to the Federal Constitution, 
presented by William D. Mitchell, of 
New York City, Chairman of the 
Committee, had found the proposed 
amendments “unnecessary, unwise, 
divisive and dangerous”. In the Com- 
mittee on Amendments to the Feder- 
al Constitution discussion, Charles 
A. Webb, Legislative Assistant to 
Senator John W. Bricker, and George 
A. Finch, member of the American 
Bar Association’s Committee on 
Peace and Law Through United 
Nations, both of Washington, D. C., 
spoke in support of the Bricker 
Resolution while Manly Fleisch- 
mann, of Buffalo, former Adminis- 
trator of the National Production 
Authority, and Bethuel M. Webster, 
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President of The Association of the 
Bar of the City of New York, opposed 
it. 

Addressing the members during 
the Saturday morning meeting were 
William J. Junkerman, of New York 
City, on “Facets of Recent Aviation 
Trials and Appeals” and Dr. Hubert 
Winston Smith, Professor of Law 
and Legal Medicine at the Uni- 
versity of ‘Texas, on “Some Observa- 
tions on Medicolegal Trial ‘Tech- 
nique”. 

Presentation of awards amounting 


Review of Recent 

Supreme Court Decisions 

(Continued from page 825) 
voluntary cessation of allegedly ille- 
gal conduct does not deprive a court 
of power to hear and determine a 
case. It held, however, that the Gov- 
ernment had failed to show that any 
relief was necessary. The Court could 
find no clear evidence of a proclivity 
to violate the statute, and it ruled 
that the district court necessarily had 
wide discretion in determining the 
question of dismissal. 

Mr. Justice DouG Las, joined by 
Mr. Justice BLAck, dissented on the 
ground that the case was being dis- 
missed without any consideration of 
the relevant issues. 

The case was argued by Victor H. 
Kramer for the United States, and by 
Eustace Seligman and Abe Fortas for 
appellees. 


PUBLIC UTILITIES 

Federal Power Commission Held To 
Have Jurisdiction over Interstate 
Sales of Power 
® United States v. Public Utilities 
Commission of California, Mineral 
County, Nevada v. Public Utilities 
Commission of California, 345 U. S. 
295, 97 L. ed. (Advance p. 635), 
73 S. Ct. 706, 21 U. S. Law Week 
4226. (Nos. 205 and 206, decided 
April 6, 1953.) 

Both the Federal Power Commis- 
sion and the California Public Util- 
ities Commission asserted rate-mak- 


ing jurisdiction over sales of power 
by the respondent California Elec- 
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to more than $1,000 to the successful 
contestants in the Association’s essay 
contest for law school students was 
made during the Saturday morning 
session. 

Harry Blum, a student at Brooklyn 
Law School, was presented with the 
$300 first prize by the Association’s 
Committee on American Citizen- 
ship for his essay, ‘“The Constitution 
in a Modern Democracy”. 

The Association unanimously ap- 
proved the resolution of the Com- 
mittee on Civil Rights upholding 


tric Power Company to the Navy 
Department and to Mineral Coun- 
ty, Nevada, for consumption in Ne- 
vada. The jurisdictional question 
turned on proper interpretation of 
the Federal Power Act, 41 Stat. 1063, 
as amended. 

Mr. Justice Reep, speaking for 
the Supreme Court, held that the 
federal commission had exclusive 
jurisdiction. Respondents _ relied 
upon a self-limiting statement in the 
Act that it extends “only to those 
matters which are not subject to reg- 
ulation by the states’. The Court 
examined the legislative history of 
the statute and decided that Con- 
gress had originally chosen the local 
authorities to regulate the bulk of 
interstate sales of electricity from 
licensed projects, but without any 
firm intent to settle a power essen- 
tially national on the states. The 
Court pointed out that the jurisdic- 
tional lines between local and na- 
tional authority were not deter- 
mined until seven years after the 
passage of the Act by Public Utilities 
Commission vy. Attleboro Steam and 
Electric Company, which held that 
the commerce clause forbids state 
regulation of interstate sales in 
wholesale quantities for resale to 
consumers. The Court determined 
that, in Part I of the Act, Congress 
had been concerned only with the 
possible failure of the states to em- 
power their regulatory agencies. Part 
II, which gives the federal commis- 
sion regulatory power, was intended 


constitutional guarantees  agaiist 
self-incrimination as expressed in the 
Fifth Amendment. The resolution 
urged Congress to make a study 0! 
the whole problem of the privilege 
against self-incrimination and _ the 
corresponding immunity 
Louis Waldman, of New York City, 
the Chairman of the Committee, 
warned that immunity grants might 
permit a witness to escape the pen- 
alty on one hand, or subject him to 
state prosecution despite federal im- 
munity on the other. 


Statutes. 


to fill the gap left by the Attleboro 
decision, the Court held. 

The opinion also refused to re- 
gard the statute as excluding sales to 
municipalities from the regulatory 
provisions of Part II in spite of its 
literal language, on the ground that 
the literal words would bring about 
an end completely at variance with 
the purpose of the statute. 

A final question—whether the ted 
eral commission might exercise au- 
thority over the entire amount of the 
power sold interstate or merely that 
resold by the Navy and the County 
—was settled in the affirmative. ‘The 
Court declared that there was no 
evidence of “separate rates, separate 
negotiations, separate contracts or 
separate rate regulation by official 
bodies, in short that the ‘sales’ them- 
selves were separate. . . .” 

Mr. Justice BLack noted that he 
“agreed with the Ninth Circuit fo1 
the reasons it gave and consequently 
concur here. 

Mr. Justice JACKson concurred in 
the result, his short opinion protest- 
ing the manner in which the Court 
made use of legislative history. 

Mr. Justice 
concurred in the result, protesting 


FRANKFURTER also 


the Court’s use of the legislative his 
tory. 

The case was argued by Solicito! 
General Cummings for the petition 
er, by Boris H. LaKusta for respon! 
ents in No. 205; by .L. E. Blaisde!! 
for petitioner and Henry W. Co: 
for respondents in No. 206. 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Richard Young - 


Editor-in-Charge 














Diplomatic Immunities 


® After due consideration of the 
cold war and the realities of modern 
international the 


law of the United States with respect 


intercourse, does 


to diplomatic immunities require re- 
vision? All too frequently in recent 
years have some diplomats been 
charged with activities which were 
at the least unethical, and in some 
cases criminal or hostile to the se- 
curity of the state to which they were 
accredited. Among several instances, 
one easily recalls the espionage ring 
in Canada which was found by a 
Royal Commission to have been 
directed by an attaché of the Soviet 
embassy in Ottawa. There was the 
case in London, where a Russian 
embassy secretary paid a Foreign 
Othce code clerk 
More recently, there was the reported 
effort of a Rumanian diplomat in 
Washington to coerce into a “‘cooper- 
ative attitude’, by 
cerning his sons in Rumania, an 
American citizen of Rumanian ori- 
gin. Such officials, protected by diplo- 
privileges of ancient and 
honorable lineage, would have been 
immune to any judicial proceedings 
on account of their activities. In each 
case all that could have been done by 
each Government affected 
secure their prompt withdrawal and 
see to their exclusion in the future. 

in the United States, the statutory 
law with respect to the protection 
and jurisdictional immunity of for- 


for information. 


promises con- 


matic 


was to 


eign diplomats is contained in Sec- 
tions 252-254 of Title 22 and Section 
1!” of Title 18 of the United States 
Code. These provisions make punish- 
abie any violence to the person of 
a public minister “in violation of the 
lav’ of nations” and any institution 
ol process against him or his proper- 
ty and any such process is declared 
to be void. They apply not only to 


the chief of but also to 


mission, 





other members, and to all their 
fam lies and domestics, subject to 
certain conditions of registration in 
the Department of State. American 
citizens in the service of a foreign 
diplomat come within the immunity, 
at least with respect to civil process, 
except as to debts contracted by them 
prior to entering such service. 

The legislation described is sub- 
stantially unchanged from the form 
in which it was originally enacted by 
Congress on April 30, 1790, in the 
first year of Washington’s adminis- 
tration. That statute in turn was 
based in large part on the British 
1708 
(7 Anne c. 12). It is amusing to note 


Diplomatic Privileges Act of 
in passing the origin of that Act, for 
it was not a studied effort to deal 
comprehensively with the subject of 
diplomatic immunities; it arose 
rather out of a single incident in- 
volving a Russian diplomat not un- 
like some of his present-day successors 
—Andrei Matvieeff, the ambassador 
in London of Peter the Great. 
Matvieeff had come to London to 
seek British aid in patching up a 
peace between Peter and Charles XII 
of Sweden, and was secretly author- 
ized by Peter to bribe the Duke of 
Marlborough and the English minis- 
ters to gain his ends. Wrote Peter 
privately, 
I know not whether Marlborough 
would be inclined thereto, as he is al- 
ready immensely rich, but you may 
promise him £1000. 


Matvieeft unsuccessful in his 
mission, and came to be treated with 
One 


January day he was finally arrested 


was 


“contemptuous indifference’’. 
on a warrant obtained by two shop- 
keepers and a lace-merchant for a 
debt of £50. Though soon released 
and offered apology, he left England 
forthwith in high dudgeon  with- 


out observing any of the usual 


courtesies. His master was equally 
angry, and in a politic attempt to 
please the Tsar the Act of 1708 was 
hastily passed through Parliament. 
The preamble recites the circum- 
stances as follows: 


Whereas several turbulent and dis- 
orderly persons having in a most out: 
ragious manner insulted the person of 
his excellency Andrew Artemonowitz 
Matueot ambassador extraordinary of 
his Czarish Majesty Emperor of Great 
Russia her Majesties good friend and 
ally by arresting him and taking him 
by violence out of his coach in the 
publick street and detaining him in 
custody for several hours in contempt 
of the protection granted by her Maj- 
esty contrary to the law of nations and 
in prejudice of the rights and privi- 
leges which ambassadors and other 
publick ministers authorised and _re- 
ceived as such have at all times been 
thereby possessed of and ought to be 
kept sacred and inviolable. 

Not only was the statute enacted, 
but an illuminated copy was sent to 
St. Petersburg to be presented to 
the Tsar in a ceremony of special 
The efforts 
appear to have been successful, and 
the Statute of Anne is still the princi- 
pal act on the subject in Britain to- 


solemnity.! placatory 


day. 

In January, 1952, the British 
Government published the report of 
a committee appointed by the For- 
eign Secretary to consider, among 
other things, the question “whether 
the law of the United Kingdom in 
regard to diplomatic immunity is, 
having regard to the principles of 
public international law, in any re- 
spects wider than is necessary or de- 
sirable’. The committee was under 
the chairmanship of Lord Justice 
Somervell and its members included 
Sir Eric Beckett, legal adviser to the 
Foreign Office, and Dr. H. Lauter- 
pacht, Professor of International Law 
at Cambridge. Its views are of par- 
ticular interest because they were 
formulated with full knowledge of 
the pattern of current diplomacy— 
which, as we have seen, may be not 





1. See 5 Cambridge Modern History (1934 ed.), 
pages 595, 608; Satow, Guide to Diplomatic Prac- 
tice (3d ed., by Ritchie, 1932), pages 163-164; 
Triquet v. Bath, 3 Burr. 1478 (1764). 

2. Report on Diplomatic Immunity, Miscellaneous 


No. 1 (1952), Cmd. 8460. 
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very different from some earlier pat- 
terns. Yet the committee came to 
the conclusion, with cne or two 
minor qualifications, that “the im- 
munities at present granted [in the 
United Kingdom] are either certain- 
ly or probably required by Inter- 
national Law and we recommend no 
change”. 

In specifying these immunities, the 
committee declared that no question 
arose with respect to recognizing the 
secrecy and inviolability of an em- 
bassy’s papers, its rights of secret 
correspondence with its government, 
or the immunities (to local juris- 
diction) of the embassy building and 
offices. It also found no serious diffi- 
culty existing with respect to tax- 
ation and customs privileges, where 
the exemptions accorded in the 
United Kingdom were substantially 
similar to those granted in other 
countries. More complex, however, 
than any of these were the personal 
immunities to be afforded to foreign 
diplomatic personnel. 

On this point the committee 
affirmed it to be a requirement of 
international law that full immunity 
to the local civil and criminal juris- 
diction be granted to diplomatic 
officials and their families down at 
least to the grade of attaché or secre- 
tary. It further agreed that it was 
desirable and customary, though 
perhaps not required, that similar 
immunity be granted to clerical per- 
sonnel. The immunity of clerical 
personnel of local nationality should 
be limited, however, to their official 
acts, through conditions set by the 
Foreign Office at the time of their 
engagement. The same _ principle 
was said to be applicable to domestic 
servants with respect to civil proc- 
€ss; no opinion was expressed as 
to the proper extent of servants’ 
immunity to criminal process. Save 
as to the status of servants, who have 
long enjoyed in Britain immunity 
from civil process regardless of 
nationality,® these views were said 
to be in accord with existing British 
practice. The committee suggested, 
however, that if British diplomatic 
missions abroad received less favor- 
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able treatment in any country, the 
Government might be granted dis- 
cretionary power to reduce corre- 
spondingly the immunities enjoyed 
by that country’s missions in the 
United Kingdom. 

It would appear that American 
practice on diplomatic immunities, 
stemming as it does from the same 
Statute of Anne, is for most purposes 
similar to the British practice ap- 
proved by the committee. Although 
there is no counterpart in the Eng- 
lish statute to the present Section 
112 of Title 18 of the United States 
Code, penalizing acts of violence 
against a foreign diplomat (as dis- 
tinguished from suing out process 
against him), the British courts have 
never felt unable to deal with such 
acts when brought to their notice. 
Some variation in practice with re- 
spect to servants may also have grown 
up, but it likewise has been of little 
practical consequence. 

Any narrowing of the immunities 
now granted in the United States 
with respect to jurisdiction would 
require congressional action to revise 
the existing statutory provisions. De- 
spite occasional abuses of the kind 
mentioned earlier, it may be doubted 
whether such steps would be wise or 
proper. In all probability they would 
infringe on long-established and 
generally accepted principles of inter- 
national law. Apart from that, they 
would undoubtedly cause unfavor- 
able repercussions on the position 
of American diplomatic missions 
abroad. Yet, in today’s international 
atmosphere, consideration might be 
given to the suggestion of the British 
committee that the treatment of 
diplomatic missions be put in some 
cases on a reciprocal basis. It is 
understood, for example, that the 
U. S. S. R. recognizes no immunities 
whatever for embassy servants in that 
country, regardless of nationality. 
There would seem to be no good rea- 
son to permit such a state, in the 
committee’s words, “to rely abroad 
on an alleged principle of Inter- 
national Law which it does not apply 
at home”. 

It may be reealled in conclusion 


that occasional abuses of diplomatic 
privileges are nothing new. Only a 
few years after Matvieeff left Englan:! 
in a huff, Count Gyllenborg, the 
Swedish minister in London, was 
found to be privy to a Jacobite plot 
to overthrow George I. He was de- 
tained and eventually expelled (on a 
reciprocal basis, in exchange for the 
British minister in Stockholm), but 
no effort was made as a result to 
curtail the privileges of foreign en- 
voys generally. On the contrary, these 
became more firmly established than 
ever in the course of the next two 
centuries. It is believed that this 
trend was both necessary and right. 
A modern restatement by Secretary 
Hull in 1935 would seem to be still 
correct today: 


The immunity of duly accredited 
foreign diplomatic representatives and 
their staffs from arrest, detention, or 
molestation of any sort is a practice 
the necessity of which has for many 
centuries been universally recognized 
by civilized nations. It is furthermore 
a long-established principle of interna- 
tional law to which the American Gov- 
ernment has since the earliest days of 
the Republic attached the greatest im- 
portance. This is evident from the 
fact that Federal legislation was en- 
acted on this subject by the Congress 
in 1790 during the first administration 
of President Washington. 

It should be obvious that the un- 
hampered conduct of official relations 
between countries and the avoidance 
of friction and misunderstandings 
which may lead to serious conse- 
quences are dependent in large meas- 
ure upon a strict observance of the law 
of nations regarding diplomatic im- 
munity. If we are to be in a position 
to demand proper treatment of our 
own representatives abroad, we must 
accord such treatment to foreign repre- 
sentatives in this country, and this 
Government has no intention of de- 
parting from its obligations under in- 
ternational law in this respect.4 





3. But the employment as a servant must be 
bona fide and not merely a device to avoid, e.g., 
payment of debts. Thus the English courts have 
refused to recognize employment as a coachman 
by an envoy who kept no coach; as a gardener by 
one who had no garden; or as English chaplain to 
the Moslem ambassador from Morocco. 4 Moore, 
Digest of International Law, page 655. 

4, Department of State Press Release No. 323, 
December 6, 1935. 
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History of State Junior Bar of Texas 
by Robert G. Storey, Jr. + (of the Texas Bar) 


®At the request of the National 
Secretary of the Junior Bar Confer- 
ence, this article is written according 
to the author’s ideas of presentation. 
It was written with the thought that 
more readers are interested in how 
day-to-day problems of a State Junior 
Bar organization have been handled 
than in the details of specific projects 
completed through the years. 

The State Junior Bar of Texas was 
organized in 1929 as an organization 
completely separate and apart from 
the then voluntary senior bar organ- 
ization. Dues were set at $3.00 per 
vear. Meetings were held in conjunc- 
tion with the annual State Bar meet- 
ings. The organization was originally 
headed by an elected President, 
Vice President and Secretary with an 
executive committee appointed by 
the President with varying numbers. 

One of the first growing-pain prob- 
lems occurred during the third year. 
The convention met in a particular 
city that had in attendance a large 
number of local Junior Bar lawyers 
who proceeded to elect the complete 
slate of officers and do nothing 
further. The young lawyers from the 
other cities got worked up and, two 
years later, put through a constitu- 
tional amendment limiting the city 
where the convention is held to a 
maximum of fifteen votes. 

The organization continued to 
grow, and for the next three or four 
years the prime projects were increas- 
ing the membership in the organiza- 
tion, unauthorized practice activities 
and the monumental task of getting 
the legislature to pass the Integrated 
Bar Bill. Due to the efforts of all bar 
associations, the integrated Bar came 
into being in 1939. 

At first, the Junior Bar was allo- 
cated $1.00 of the bar fee (then 


$4.00) for each member of Junior 
Bar age who requested that the mon- 
ey be so paid. This was soon changed 
to just a budgeted item by the senior 
Bar and it soon proved to be inade- 
quate. 

The executive committee and the 
officers held four meetings during 
each year to take care of the business 
of the organization. For a time travel 
expenses of the Executive Committee 
members were paid, but that was 
quickly dropped for lack of funds. 
Travel is quite an item in Texas. 
From Texarkana on the east to El 
Paso on the west is 807 miles, and 
from Amarillo on the north to 
Brownsville on the south is 915 miles. 

Under the integrated Bar, the 
Junior Bar became a section of the 
senior Bar. The organization was re- 
vamped so that the elected officers 
were a President, a First Vice 
President, a Secretary-Treasurer, and 
a Vice President from each of the 
twenty-one congressional districts. 
The Chairman of the Executive 
Committee was appointed by the 
President. The Executive Committee 
was composed of the elected officers, 
the chairman and the chairman of 
each of the state-wide committees, 
and in fact any other Junior Bar 
member who was interested enough 
to attend. There continued to be 
four executive committee meetings 
each year, with an average attend- 
ance of eight or ten. 

During the war, of course, the 
organization became primarily a 
paper one and little or no moneys 
were appropriated to its use. 

After the war, the organization 
again became extremely active. It 
stressed the public information pro- 
gram, traffic court improvement, 
legal aid and lawyer reference. Un- 
der the primary leadership of W. 


Carloss Morris, Jr., of Houston, later 
President of the Junior Bar Confer- 
ence, a series of radio programs was 
prepared called “That’s the Law”. 
This series and a subsequent one 
were widely circulated in Texas and 
throughout the United States. An- 
other project has been an active 
antiusury program which is still 
continuing. Americanism programs, 
centering around the Harding Col- 
lege Flannel Board talk, have been 
a major undertaking. Others include 
jury service month, and summer pro- 
grams of apprenticeship in law offices 
for senior law students. The full 
range of law student programs in- 
cludes (beginning this year) a state- 
wide moot court competition during 
the State Bar convention, continuing 
legal education and Justice and Traf- 
fic Court reforms. 

The State Junior Bar became affil- 
iated with the Junior Bar Conference 
in 1942. The association has also 
tried to get all the local associations 
affiliated with the Junior Bar Con- 
ference and most of them now are. 

After the war an effort was made 
to get more local associations organ- 
ized and that met with great success. 
There are now fifteen local associa- 
tions throughout the state with vary- 
ing degrees of activity. Two awards 
of merit are made each year at the 
State convention; one, to the best 
association among the four large 
cities, Dallas, Fort Worth, Houston 
and San Antonio, and one to the best 
among the other associations. The 
state association and also the local 
associations have been high in the 
running each year for the Junior Bar 
Conference awards of merit and 
since 1947 have won the state award 
twice and had honorable mention 
each of the other years. In the local 
associations award, there have been 
one first place award to Dallas and 
numerous honorable mention awards 
to Dallas and other cities. 

Organization, reorganization, 
budget and other problems continue. 
The budgeted allowance for the 
coming year is $3,000 out of which 
members of the Executive Commit- 
tee are being partially reimbursed for 
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their expenses in attending the meet- 
ings of the Committee. Stress has 
recently been laid on getting closer 
co-ordination and co-operation be- 
tween the state junior and senior bar 
associations and this is progressing 
rapidly. One of the present co-ordi- 
nating activities is action to increase 
the State Bar dues from $8.00 to 
$12.00 per year. 

The Executive Committee tries to 
hold its meetings at different cities 
over the state in order to get as much 
coverage of the different areas as 
possible. During the current year, 
for instance, meetings were held in 
Dallas, Abilene, Austin and Galves- 
ton. The meetings are always held on 


a Saturday from 9:00 a.m. to 5:00 
p.M. The local associations usually 
arrange evening entertainment such 
as cocktail parties, dinners and 
dances. Occasionally luncheons are 
arranged by the local groups for 
wives of the members. With the 
partial reimbursement of travel ex- 
penses there were twenty-five mem- 
bers present at the last Executive 
Committee meeting in Austin with 
members attending from Amarillo 
(506 miles), Odessa (388 miles), Beau- 
mont (248 miles), Dallas (200 miles), 
Marshall (276 miles), San Angelo 
(223 miles), Galveston (206 miles), 
Houston (161 miles) and others from 
lesser distances. 


Another item we are proud of js 
the fact that our section meets one 
afternoon during the State Bar Con- 
vention. It has had an average 
tendance of about 300 in the last few 
years. This is even more remarkab!e 
than it might seem when it is con- 
sidered that the Junior Bar Section 
meets at the same time as the Taxa- 
tion Section and the County and 
District Attorneys Section; the latter 
contains many Junior-Bar-age law- 
vers. 

We of the State Junior Bar of 
Texas hope that this article will be 
of some benefit; like all Texans, we 
love to sing the praises of anything 
‘Texan. 





Courts, Departments 
and Agencies 


(Continued from page 831) 


was filed with the Department of 
Justice. 


June 17—Justice Douglas refused 
to issue writs of habeas corpus but 
granted stays of execution to allow 
the District Court and the Court of 
Appeals to pass on the question of 
whether the Rosenbergs’ sentences 
should have been governed by the 
Atomic Energy Act of 1946 instead 
of the Espionage Act of of 1917, un- 
der which they were indicted and 
tried. The Atomic Energy Act does 
not permit a sentence in excess of 
twenty years imprisonment except 
that, upon recommendation of the 


jury, a sentence of life imprisonment 
or death may be given, and then only 
if the offense was committed with in- 


. 


842 American Bar Association Journal 


tent to injure the United States. 

The Rosenberg indictment, re- 
turned in 1951, alleged a conspiracy 
to violate the Espionage Act, and 
charged that the conspiracy began 
June 6, 1944, and ended June 16, 
1950. The overt acts of the conspir- 
acy, however, were alleged to have 
taken place in 1944 and 1945. The 
Atomic Energy Act became effective 
August I, 1946. Justice Douglas said 
that while he was not finally decid- 
ing the question of whether the 
Atomic Energy Act should govern, 
“a sub- 
stantial one which should be decided 
after full argument and delibera- 
tion”. 

The Government argued that the 
overt acts were committed before the 
Atomic Energy Act became effective 
and therefore it could not apply, and 
in any event the acts of the Rosen- 
bergs which were proved to have 


he felt that the question was 


occurred after August 1, 1946, did 
not relate to atomic energy. 

After announcement of Justice 
Douglas’ action, the Attorney Gen- 
eral applied to the Chief Justice to 
call a special term of the Court to 
review the order. The Chief Justice 
then called a special term, which was 
the third in the Court’s history, for 
noon, June 18. 


June 18—The special term con- 
vened and heard oral argument re- 
garding the points raised by Justice 
Douglas’ stay order. 


June 19—The Supreme Court va- 
cated Justice Douglas’ stay of execu- 
tion, with three Justices dissenting. 

The President denied executive 
clemency. 

Julius and Ethel Rosenberg were 
executed by 


electrocution shortly 


after 8 p.m. 
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Prize Essay 


(Continued from page 803) 


that the majority of reported Amer- 
ican cases of contempt by publica- 
tion arose out of civil litigation. The 
author has found only twenty-five 
reported cases of contempt by publi- 
cation since 1928. Of these only four 
involved criminal cases and but two 
actual press reporting of criminal 
cases*?, 

Criteria in Restricting 

Freedom of Press 

Freedom of speech is not an abso- 
lute**, Nor is due process infalli- 
ble**. The accused is entitled to his 
day in court but there can be no as- 
surance that he has received a just 
verdict. Recognizing, therefore, that 
these rights are subject to limitation, 
what are the criteria to be used in 
determining when to restrict free- 
dom of the press? 

The Supreme Court has suggested 
that perhaps different criteria should 
be applied in cases pending before 
juries and in cases being heard by 


judges alone to determine whether 
press comments constitute a clear 
and present danger to the adminis- 





32. See appendix which lists these cases by 
name, factual situation and disposition. The last 
column represents an evaluation of the decision 
based upon the factors discussed hereinafter. For 
an analysis of the cases prior to 1928 see Nelles 
and King, ‘‘Contempt by Publication’’, 28 Col. L. 
Rev. 401 (1928). 

this discussion, radio and television are 
med entitled to the same rights and privileges 

1 subject to the same responsibilities as the 

ss. Report from the Commission on Freedom of 

Press, Chafee, Government and Mass Com- 

ications, (1947) Vol. Il, p. 801, recommends 
that radio be so treated. See Hartmann v. Win- 
chell, 296 N.Y. 296, 73 N.E. 2d 30 (1947), holding 
that a defamatory remark made on a radio 
broadcast is libel not slander. Although a scatter- 
ing of opinions indicates that radio and movies 

> entertainment and not communication, such a 

¥ represents a minority attitude. In many com- 
ties where there is but one newspaper, the 
serves as the only other source of informa- 
o break the monopoly upon the dissemination 
eas and information. Ernst, The First Freedom 
) passim. See also Begeman, Nixon—''How 
ress Suppressed the News’, New Republic, 
ber 6, 1952, page 11. See Mansfield Journal 
F.C.C., 180 F. 2d 28 (C.A.D.C. 1950) 
hich a radio license was denied to the only 
wspaper in the community in order to prevent 
nonopoly of the news. Cf. regulation of radio 
Programming with the freedom of the press to 
ate as well as to report. Mayflower Broad- 
ng Corp. 8 F.C.C. 33 (1941); note (1948) 
oI. L. Rev. 785. But see McIntyre v. Wm. Penn 
deasting Co., 151 F. 2d 597 (1945). 


tration of justice**. It is obvious 
that the jurors’ minds should not be 
subjected to information, rumor, 
opinion or conjecture with respect 
to the litigation entrusted to their 
judgment. The juror cannot proper- 
ly evaluate this comment. 

But that is precisely what the 
judge is trained to do. Whether he 
sits alone or with the jury, the judge 
must rule upon admissibility of ev- 
idence. When he rejects the prof- 
fered evidence, he must exclude it 
from his determinations as well as 
from the record. Although the mod- 
ern jurisprudentialist has taken 
great pains to show that judges are 
influenced by their economic and so- 
cial backgrounds and many subtle, 
subconscious, psychological factors*®, 
one must assume that at the con- 
scious level the judge will not be 
swayed by inadmissible evidence. 
This faith is a basic postulate for, if 
one had no confidence in the disin- 
terested administration of the courts, 
justice would be for sale to the high- 
est bidder and all discussion of due 
process a hollow mockery. 

Only a very few of the reported 
contempt cases involve publication 
of inadmissible evidence**. The vast 
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majority of cases in which the press 
has been charged with contempt of 
court are based upon criticisms of 
the court, often specifically named 
judges*®. This is the old offense of 
“scandalizing the court’®®. The con- 
tempt power is asserted in order to 
protect the administration of justice 
from being brought into disrepute 
and to preserve the public confidence 
in the courts. However, American 
respect for law, order and govern- 
ment has survived occasional corrupt 
office holders, including judges, and 
numerous allegations of corruption 
against public officials. 

The judiciary should, of course, be 
beyond the reach of venal interest. 
Judges should also be immune to the 
pressures of public favor or disap- 
proval*®. The Bench should be the 
culmination to a career of public 
service from which there is no fur- 
ther expectation of preferment or 
favor. The lifetime appointments to 
the federal Bench were designed to 
insulate the judiciary from this kind 
of influence*!. The quality of the 
courts will not, however, ineluctably 
reflect the superiority or inferiority 
of the means of judicial selection*. 
Ultimately one must turn to the 





33. Actions for libel and slander are in them- 
selves an inhibition upon free speech. Note that, 
with the exception of Massachusetts, New Hamp- 
shire, South Carolina, Vermont and West Virginia, 
all state constitutions guarantee the right of free 
speech and provide that there shall be responsi- 
bility for its abuse. In labor cases, speech has 
been restricted where it amounted to unlawful 
coercion of the employees. N.L.R.B. v. M. E. Blatt, 
143 F. 2d 268 (C.C.A. 3d 1944), cert. den. 323 
U.S. 744; N.L.R.B. v. Ford Motor Co. 114 F. 2d 
905, cert. den. 312 U.S. 689. Witnesses before a 
grand jury are required to take an oath of secrecy. 
Goodman v. U.S., 108 F. 2d 516 (C.C.A. 9th 
1939). 

34. Borchard, Convicting the Innocent (1932). 

35. See Baltimore Radio Show v. Maryland, 338 
U.S. 912 (1950), in which Mr. Justice Frankfurter 
rejected the alleged distinction. But cf. Rex v. 
Davies, [1945] 1 K.B. 435. 

36. Frank, Law and the Modern Mind (1949). 
Cf. Rex v. Colsey, noted in 47 L.Q. Rev. 315 
(1931), in which the publication of an allegation 
of subconscious bias on the part of the judge was 
held to be contemptuous. The case was severely 
criticized. If the judge has been swayed by public 
opinion, the verdict may be set aside. People v. 
Giles, 70 Cal. App. 2d 872, 161 P. 623 (1949). 

37. Of the twenty-five reported contempt cases 
involving press, radio or speech since 1928, none 
arose out of the publication of inadmissible evi- 
dence. 

38. Of the twenty-fve reported cases since 1928, 
fourteen involved such matters. The preponderance 
of the cases cited by Nelles and King. op. cif. 
footnote 3, involve criticisms of judges. 

39. See Lord Chancellor Hardwicke’s judgment 


in Roach v. Garvan, 2 Atk. 469 (Ch. 1742); see 
also Daw v. Ely, L. R. 7 Eq. 49 (1860). 

40. See the leading case of Toledo Newspaper 
Co. v. United States, 247 U.S. 402 (1918), now 
overruled. In Francis v. People of the Virgin 
Islands, 11 F. 2d 860 (C.C.A. 3d 1926) cert. den. 
273 U.S. 693, the court held that an article, which 
charged that in a criminal libel action the de- 
fendant publisher had been denied his day in 
court and that the sentence was erroneous and 
spiteful, was contemptuous. The court declared that 
no one who read the article could have confidence 
in the courts. But see Virgin Islands v. Brodhurst, 
148 F. 2d 636 (C.C.A. 3d 1945), in which is 
reprinted the remarkable opinion of the District 
Court Judge declaring his intention to enforce 
the law despite his own prejudices and the over- 
whelming force of public opinion. 

41. The Federalist, Nos. LXXVIII and LXXIX. 

42. Judges have, of course, retired to seek other 
political office. Those on lower courts aspire to 
higher ones. In the state judicial systems most of 
the judges are elected and must undergo the 
campaigns, the quest for votes, the appeal to 
various segments of the population which all 
other elected officials must endure and surmount 
to attain office. Many plans have been devised 
and promulgated to retain the features of popular 
choice of judges and yet remove them from the 
daily pressure of politics and coercion. See A. A. 
Bundschu, ‘‘The Missouri Non-partisan Court 
Plan’’, 16 U. Kan. City L. Rev. 55 (1948); E. L. Fox, 
Jr., “Pennsylvania Plan for Selecting Judges'’, 
20 Penn. Baq 6 (1948). See also Frankfurter, 
“Personal Ambitions of Judges’’, 34 A.B.A.J. 656 
(1948). 
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judges themselves and to the public 
which desires integrity. 

If the “clear and present danger” 
doctrine be the test for curtailing 
freedom of the press, attempts to in- 
fluence the courts by press and radio 
should not be abridged since there 
is in fact no danger that a wise and 
honorable court will be influenced. 
Nevertheless, the contempt power 
has been invoked where the court 
specifically denied that the offending 
publication had influenced  it*. 
Those who believe that the judge 
must be protected from the pressures 
of public opinion are caught on the 
horns of a dilemma. For if the judge 
is of such moral frailty that he must 
be insulated from criticism, then is 
not society running a fearful risk in 
freeing him from public surveil- 
lance? The very judges who most 
piously invoked the dignity of the 
court and the necessity of the con- 
tempt power to punish “scandaliz- 
ing” the court in order to preserve 
public respect have been those most 
properly fearful of exposure of their 
own misconduct*s. 

With respect: to criticism of the 
judge himself, he, like any other in- 
dividual, has the remedies of suit for 
libel or slander*®. The press has a 
greater latitude in criticizing public 
figures than in commenting upon the 










behavior of the private citizen*®. 
This is one of the penalties of pub- 
lic service—to be in the public eye 
and to have one’s actions scrutinized 
by an unfriendly or opposition press. 
It is also one of the safeguards of 
democracy. The value of such com- 
ment can be inferred from the nega- 
tive conduct of dictatorships. All 
criticism of the government, includ- 
ing the judiciary, is stifled under 
totalitarian rule. This has not pro- 
moted a respect for the courts or the 
individual judges. On the contrary, 
it has made every single one of the 
decisions of such courts suspect*’. 
Since respect for the administra- 
tion of justice is not preserved but 
rather destroyed by prohibiting criti- 
cisms of the court, and since there is 
no clear and present danger that a 
judge of integrity would be influ- 
enced by press comments on pending 
cases, there is no justification for 
restricting freedom of the press with 
respect to cases not being heard by a 


jury. 
The Jury 


In cases heard before a jury, what 
are the criteria for determining what 
and when press, radio and television 
comment constitute a clear and pres- 
ent danger to the administration of 
justice? It is obvious that the juror’s 





mind is not a tabula rasa. The juror 
is an individual, and he brings his 
entire lifetime of experience and 
judgment to bear upon the facts 
presented to him. He comes to the 
jury box from the community, shar- 
ing its knowledge, its predilections 
and its beliefs.48 To what extent 
should the jury be insulated from 
information and protected from the 
pressures of public opinion as cx- 
pressed in the press and other media 
of mass communications? 

Direct communications to the jury 
which constitute improper tampering 
with the jury are punishable as 
crimes.49 Threats or accusations 
against the jurors themselves should 
be comprehended in this crime.5? 
Neither freedom of the press nor the 
scope of the contempt power need 
be considered with respect to such 
communications. 


Subject Matter 


Mr. Justice Jackson has suggested 
that the public has little interest in 
private litigation.*t But in many 
cases of contempt by publication the 
public had a direct pecuniary inter- 
est.°2 Even where the specific case 
concerns a purely private civil dis- 
pute, the public has a legitimate in- 
terest in the administration of the 
courts. The press and radio fulfill a 








43. Sinclair v. United States, 279 U.S. 749 (1929). 

44, See Hildreth, Atrocious Judges (1856). Sir 
William Scroggs, who thoroughly merited the 
adjective ‘‘atrocious'’ used the contempt power 
widely against printers, ballad makers, and other 
precursors of the modern press and radio, always 
justifying it as a means of preserving the dignity 
of the court. 

45. See the following cases in which public 
officials have sued the press for libel. Barwick v. 
Wind, 48 S.E. 2d 523 (Ga. 1948); Griffin v. Journal 
Pub. Co., 41 N.M, 318, 68 P. 2d. 168 (1943); 
McAndrew v. Scranton Republican Pub. Co. 165 Pa. 
Super. 276, 67 A. 2d 730 (1949); Krasner v. State, 
26 So. 2d 519 (Ala. 1946); see also, State v. 
New Mexican Printing Co., 25 N.M. 102, 177 
Pac. 751 (1918), in which the court stated: ‘'Very 
often, under the guise of a guaranty of freedom, 
the press indulges in false and unwarranted criti- 
cism; but when this criticism is directed at a judge, 
his remedy is the same as that given to a private 
citizen unless it encroaches upon rights of a 
litigant... 2” 


46. For discussion of the fair comment rule, 
see Bousewine v. Norristown Times Herald, 351 
Pa. 634, 41 A. 2d 736 (1945), cert. den. 326 U.S. 
724, 

47. Since in England no appeal may be taken 
from judgments for contempt, the judge is an 
autonomous power from whose whims and vo- 
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garies no one is safe. Lord Jessel observed that the 
power to punish for contempt was “‘practically 
arbitrary and unlimited'’. Re Clements, 6 L. J. 
at page 383 (1877). It is well to note that even 
in the United States federal courts, where the 
contempt power is restricted by statute, the pen- 
alty is in the discretion of the judge. He is 
limited in the severity of the punishment meted 
out for contempt by publication only by the 
constitutional prohibition aganst cruel and unusual 
punishment. 

48. Historically this is sound, for the jury 
developed from the common judgment of the 
community as a whole. Later the Anglo-Saxon 
committees of one hundred passed judgment upon 
the accused of the neighborhood. A man threw 
himself upon the country when he appealed for 
jury trial. The jury, like all other agencies of 
government in an enlarging community, soon 
became a representative matter, the jurors ap- 
pearing on behalf of the community instead of 
the entire community itself sitting in judgment. 
Holdsworth, | History of the English Law (1903) 
pages 135-169. 

49. Direct communications to the judge should 
not be punished since, if the judge is of good 
character, he will not be influenced. Where a 
deceit is practiced upon the court it is, of course, 
punishable as fraud or attempted fraud. See 
Hartford-Empire v. Hazel-Atlos Gloss Co., 322 U.S. 


238 (1944); Pendergast v. United Stotes, 317 U.S. 
412 (1943). 











50. See Dale v. State, 198 Ind. 110, 150 N.E. 
781 (1926), appeal dismissed, 273 U.S. 776 (1926), 
in which contempt proceedings against a _pub- 
lisher who accused members of the grand jury of 
being dishonest were sustained. It is the opinion of 
the author that criminal action by indictment would 
have been equally proper and would have avoided 
the arbitrary one man nature of the contempt pro- 
ceeding. This type of conduct is, of course, more 
damaging when directed against the petit jury. 
Note that defense counsel in the trial of the thirteen 
Communists demanded that contempt proceedings 
be brought against the press and a television sto- 
tion which had taken pictures of the petit jury 
while the case was pending. New York Times 
January 18, 1953, pages 1, 24. The jury, unlike 
elected officials, have a very limited function. They 
are private individuals. During their short service 
on the jury they should be protected from unfair 
publicity. 

51. See dissenting opinion in Craig v. Harney, 
331 U.S. 367, 395 (1946). 

52. Toledo Newspaper Co. v. United States, 247 
U.S. 402 (1918), involved a dispute between the 
city and the traction company. The public defi- 
nitely had an interest in the outcome. Unless the 
citizens personally attended the heoring, the 
newspaper was the sole source of information os 
to what was happening in a case which would 
affect everyone's pocketbook. See appendix for 
similar recent cases. 
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positive and worth-while function as 
agents of the public in preserving a 
public trial and as the conscience of 
public officials. 

It is all too easy to suggest that in 
criminal cases the press or radio is 
simply pandering to a low public 
taste for scandal for its own profit®®. 
An answer to that may be that even 
worthless publications are entitled to 
constitutional protection®¢. In a de- 
mocracy it is inappropriate for gov- 
ernment officials to decide what is 
worth reading and hearing. More- 
over, it cannot be determined in ad- 
vance of the trial whether there is 
a public interest in the particular 
crime of which the accused is 
charged. The public concern fre- 
quently becomes manifest later if 
alert reporting indicates a link be- 
tween crime and government admin- 
istration®>, Therefore, a classification 
by subject matter of cases in which 
press coverage may be restricted 
would be unwise even if possible. 


Pending Litigation 


Can a rule be laid down as to the 
point in time when report and com- 
ment violate due process? The rule 
in England restricts comment on 
“pending” litigation®*. That is an 
elastie term. Corporate reorganiza- 
tions may be pending for twenty 
vears during which time assets are 
wasted, stockholders and the public 
are deprived of their rights. At the 
conclusion of the case comment is 


tutile since there is no means of 


redress. 

In the usual criminal case, how- 
ever, one can attempt to define when 
a case is pending. After a crime has 
been committed but no one has been 
apprehended there is clearly no pend- 
ing case. When a suspect is appre- 
hended but before indictment, 
should there be any restriction on 
the press? It should be noted that 
before indictment the accused whose 
life is publicized stands on the same 
slippery footing as one accused by a 
congressional investigating commit- 
tee or by a private citizen®’. However, 
the suspect in a criminal case knows 
that at least this is all preliminary 
and that before he is brought to trial 
he will be protected by the necessity 
of being indicted. At the trial itself 
he will be protected by the complex 
procedure known as “due process”. 

After indictment but before the 
jury is empanelled, what restrictions 
should be imposed upon the press? 
After a warrant has issued, the Eng- 
lish rule is that the case is pending 
and no comment other than a fair 
and accurate report of the proceed- 
ings may bé published®®, 

In the Baltimore case it was as- 
serted but not proved that it was 
impossible to get a fair and unbiased 
jury. The statutory provisions for 
change of venue were designed to 
permit an accused to be tried in a 
community where public opinion 
had not crystallized against him. 
Today change of venue is seldom 
helpful since both press and radio 
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generally have a state-wide coverage. 
There is little reason to believe that 
a jury from another community with- 
in the orbit of the same press and 
radio would be less influenced. The 
courts have recognized this fact and 
refused to grant such petitions®®. It 
is also possible to request a_post- 
ponement®. This is unfair to the 
defendant himself and also to the 
prosecution, since memory flags, wit- 
nesses are mortal and the defendant 
is frequently confined to jail during 
this waiting period. 

When the press has transgressed, 
the only protection for the defendant 
is the rigorous selection of a jury. 
(Note that the practice of challeng- 
ing for cause so common in the 
United States is not prevalent in 
England.) To penalize the press un- 
der such circumstances is of dubious 
value. It cannot restore the parties to 
the status quo. Should this lack of 
restraint on the part of the press, 
nevertheless, be punished by the 
judiciary®!? The dangers of limiting 
free criticism are so great that except 
in cases of flagrant and repeated 
publication of prejudicial comment 
it is preferable to allow freedom of 
the press to prevail®, 


While the Jury Sits 


After the jury is empanelled but be- 
fore it reaches a verdict, information 
which would be inadmissible in court 
should not be disseminated. Since the 
jury is composed of lay persons un- 
schooled in the law of evidence, it 





53. See Rex v. Evening Standard, 40 T.L.R. 833 
(1923), in which the paper was cited for contempt 
arising out of press coverage of a criminal case. 
The judge in repudiating the defense of public 

st declared: ‘‘One could not help thinking 
asserted duty of the publisher was] to cater 
e public appetite for sensational matter’ 
age 835). 
Winters v. New York, 333 U.S. 507 (1948). 
so Hannegan v. Esquire, 327 U.S. 146 (1946). 
Third Interim Report of Special Committee 
vestigate Organized Crime, 82d Cong., Ist 
Sen. Rept. No. 307, page 186 ef seq. See 
Martin, ‘‘The Moretti Case’, Sat. Eve. Post, 
nber 6, 1952, page 22. 
Higgins v. Richards, 28 T.L.R. 202 (K.B.D. 
Press comment after arrest but before in- 
ent has been held to be contemptuous. 
v. Davies, [1906] 1 K.B. 32 (1905). In Eng- 
the press has been forbidden to publish the 
of an accused since his identity might be 
estion during the trial. Rex v. Daily Mail, 
“5. 845 (1927). 


57. The difficulties of protecting innocent per- 
sons falsely slandered or otherwise maligned are 
occasionally insuperable, there being no safe 
passage between the Scylia and Charybdis of 
prevention of unfair comment and deprivation of 
free and healthy criticism. An injunction against 
the publication of allegedly libelous articles has 
been denied and the victim remitted to his 
common law relief, namely, damages. League of 
Peace with Justice v. P.M., 65 N. Y. Supp. 2d 480 
(1946). Civil damages can be obtained against 
the press and the plea of the First Amendment 
will not prevail against the right of privacy. 
Barber v. Time, Inc., 159 S.W. 2d 291 (Mo. 1942). 
It is unnecessary to cite the numerous successful 
libel and slander actions against the press. 

58. Rex v. Clarke, 103 L.T.R. N.S. 636 (K.B.D. 
1910). 

59. Kersten v. United States, 161 F. 2d 337 
(C.C.A. 10 1947), cert den. 331 U.S. 851; Shockley 
v. United States, 166 F. 2d 704 (C.C.A. 9 1948), 
cert. den. 334 U.S. 850. The court in the Kersten 
case noted that the comments of the press were 
not to be commended. But in neither case was 
any action taken to punish the press for this conduct. 


Note that general local prejudice is insufficient 
grounds for change of venue. Personal bias must 
be proved. See Dennis v. United States, 339 U.S. 
162 (1950). 

60. In re Independent Publishing Co., 240 F. 
849 (1917). See also State v. Sisson, 58 R.I. 192 
Atl. 209 (1937), in which the defendant was tried 
five times. 

61. Justice Stephens urged that the contempt 
power ‘“‘ought to be used as seldom as pos- 
sible . . ."", 4 T.L.R. 432, 434 (1888). 

62. Note the large number of contempt cases 
(analyzed in the appendix) in which the allegedly 
contemptuous material was, in fact, reasonable 
criticism which should not have prejudiced an 
able court of integrity. In England members of 
Parliament have been imprisoned for speeches 
allegedly tending to prejudice a fair trial. Ousley 
and Whalley and Skipworth's cases, L.R. 9 Q.B. 
219 (1873). See Mundt, ‘Government Control of 
Sources of Information’’ (1947), 250 Annals 26, 
discussing the evils of executive and administra- 
tive censorship of information. Judicial censorship 
is equally dangerous to a free society. 
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is obvious that even under a most 
careful charge, the jurors will not 
distinguish between evidence pre- 
sented in the courtroom and knowl- 
edge obtained elsewhere. The consti- 
tutional safeguards of due process 
are a Pyrrhic victory of supremacy 
of the law if they may be reduced to 
a nullity by such prejudicing of the 
jury. Therefore, it is essential to the 
administration of justice that in- 
admissible evidence not be publicly 
disseminated or brought to the atten- 
tion of the jury while it is sitting. 
Consequently, in the interest of pro- 
tecting the integrity of the courts, 
jurors should not be exposed to in- 
admissible evidence. 

The resultant reversal and new 
trial are clearly a waste of time and 
energy for all the parties and the 
jury and an unnecessary expense to 
the public. The necessary correlative 
limitation upon the press is of rela- 
tively short duration. In the ultimate 
balancing of interest which any eval- 
uative judgment requires, the harm 
to the litigants from such publica- 
tion is so direct and immediate as to 
outweigh the diffuse and tentative 
harm to the public generally in being 
deprived of this information or opin- 
ion for a limited period of time. 

While the jury is sitting, the publi- 
cation of information, whether ac- 
curate or not, which has not been 
introduced into court, is definitely 
prejudicial and violative of the de- 
fendant’s rights to a fair trial. The 
question of whether or not the in- 
formation would be admissible if 
properly introduced is not really 
relevant. In the trial a proper founda- 
tion must be laid for the introduc- 
tion of evidence. The witnesses may 
be cross-examined. Documents are 
subject to searching analysis and 
question as to authenticity as well as 
to relevance®*, Neither truth® nor 
admissibility® should be the test of 
permissible publication. Any mate- 
rial published as factual which had 
not been introduced into evidence 
snould be prohibited. It is interesting 
to note that although the American 
press has doubtless published such 
material many times, no reported 
cases of contempt for this type of 
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conduct have been found in recent 
years®®, 

All comment on pending cases 
while the jury is sitting should not 
be restricted. The press, as the agent 
of the public, should be permitted to 
draw inferences and make evalua- 
tions. This is not permitted in Eng- 
land*?, But in the United States, the 
Supreme Court has by implication 
adopted a contrary rule. In Craig v. 
Harney**, the defendants (publisher, 
editorial writer and reporter) as- 
serted in defense of the charge of 
contempt that they had simply re- 
ported the impressions which «any 
intelligent member of the public 
would have had if he had been pres- 
ent at the trial, and that the press 
was acting as the agent of the pub- 
lic®®, The courts have wisely distin- 
guished between articles criticizing 
court action and those inciting to 
disobedience of court orders?. Criti- 
cal comments and evaluations should 
not be forbidden or punished. Even 
unjust or inaccurate comments must 
be permitted, though they cannot be 
commended. To penalize the press 
and radio criminally for inaccuracies 
would restrict the analytical power 
of a free press too severely and open 
the way for judicial censorship. 


After the Verdict 


After the jury has rendered a vere ct, 
is the case still pending? Technic |ly 
it may be pending if the time ‘or 
taking an appeal has not expired or 
if an appeal has been taken. Sev« ral 
American cases have so held™. In 
England, however, the rule has been 
wisely stated, that even though the 
time for appeal has not expired, 
there is in fact and in law nothing 
pending after the decision is ren- 
dered?2, Under such circumstances, 
is it necessary to prevent comment 
and discussion by the media of mass 
communication? If comment should 
be restricted only while there is dan- 
ger of bringing to the attention of a 
sitting jury evidence which has not 
been presented in court, the answer 
is negative. The jury is discharged 
after it renders its verdict and cannot 
be influenced. The appellate judges 
should be no more subject to influ- 
ence by press comment than the 
nisi prius judges. 

From a practical point of view, to 
limit press comment until all pos- 
sibility of appeal and review has been 
exhausted is to create an almost end- 
less series of moratoria on public 
discussion. If the case must be re- 
manded for a new trail, the defend- 
ant may again exercise his right of 





63. See Rex v. Fisher, 11 R.R. 799 (K. B. 1811) 
in which Lord Ellenborough pointed out that the 
accused had no opportunity to disprove or con- 
trovert the press reports. 

64. The rule that truth is no defense was stated 
in Skipworth's and Castro's case, L.R. 9 Q.B. 230 
(1873), and has been adhered to. 

65. In the United States a rule based on ad- 
missibility would raise insurmountable practical 
difficulties since the law varies from state to state 
and in the federal courts. Illegally obtained evi- 
dence which is admissible in the state court may, 
nevertheless, be inadmissible under the Federal 
Constitution. See Turner v. Pennsylvania, 338 U.S. 
62 (1949); Watts v. Indiana, 338 U.S. 49 (1949). 
Publication of inadmissible evidence is punished 
as contempt in England. Rex v. Tibbits, [1902] 
1 K.B. 77. 

66. But see Shepherd v. Florida, 341 U.S. 50 
(1951), presenting precisely this factual situation. 
However, no contempt proceedings have been 
reported. See also Kross v. State of California, 
112 A.C.A. 701 (Cal. D. Ct. App., 1952), cert. 
den. 21 L.W 3175. A mistrial was denied al- 
though prejudicial remarks were made by newsmen 
in the presence of the jury. 

67. Rex v. Astor, 30 T.L.R. 10 (K.B.D. 1913); 
Rex. v. Dwyer, 2 K.B. 799 (1925). See also Rex v. 
Parke, [1903] 2 K.B. 432. 

68. 331 U.S. 367 (1946). 

69. As the agent of the public, the press 
should be free to clarify and explain the politica! 
implications of a pending criminal case. In 


U. S. v. Sullens, 36 F. 2d 230 (S.D. Miss. 1929) 
contempt proceedings were brought against o 
publisher who had published an article alleging 
that a pending prosecution of a Negro Republican 
national committeeman for traffic in federal 
patronage was not brought in good faith and 
involved an attempt to establish a white Republi- 
can party. Clearly, this was the kind of informe- 
tion, rumor or surmise in which the public had o 
proper interest. The court, following the Supreme 
Court cases decided at that time, held the defend- 
ant guilt of contempt, but suspended sentence. 
But cf. Rex v. Mason, The London Times, December 
7, 1932, 4 (K.B.D.) in which the editor of the 
Daily Worker was heavily fined for publishing an 
article alleging that a pending criminal acton 
was a frame-up and that the defendant wos the 
victim of ‘class war'’. Obviously such assertions 
did not prejudice the trial and it could scarcely 
be seriously contended that there was a cleor 
and present danger of miscarriage of justice from 
the publication of this article. The suppression of 
this type of minority opinion, however misguided, 
prevents self-criticism and is conducive to 
monolithic antidemocratic society. 

70. Cornish v. United States, 299 Fed. 283 (C C 
6th 1924); Annenberg v. Coleman, 163 S 
(Fla. 1935). 

71. In re Nelson, 103 Mont. 43, 60 
365 (1936). State v. Lovell, 117 Neb. 710, 222 
625 (1929). 

72. Metzler v. Gounod, 30 L.T.R. (N.S 
(1874). 
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unlimited challenge for cause to 
eliminate jurors who may have been 
aftected by the press or radio com- 
ment. This is the better rule enun- 
ciated in a number of 


cases?3, 


American 


Intent 


Intent is usually an element in crime. 
And since the contempts under dis- 
cussion are criminal, a number of 
decisions have referred to the intent 
of the writer, publisher or commen- 
tator™, Even though personal malice 
is evident in the printed article, if it 
does not in fact or should not intimi- 
date an upright judge, there appears 
to be no reason for restricting or 
punishing the comment. Malice is 
evidenced towards many public off- 
cials in the course of their duties. 
The legislator and the executive ofh 
cer have no recourse other than pri- 
vate action for libel or slander. There 
is no reason for placing the judiciary 
on a different plane™. Conversely, 
even though the editor or publisher 
had no malicious intent and, while 
the jury was sitting, unwittingly dis- 
seminated information not adduced 
at the the harm been 


trial, has 


done™®, 

Reputable reporters and commen- 
tators are expected to verify all in- 
formation. It will add little extra 


burden to require them to ascertain 
not only that the information is ac- 
curate but also, where it relates to 
pending jury trials, that it has al- 
ready been introduced into evidence. 


Conclusion and Recommendations 


From a review of the cases, it can be 
concluded that the power to cite for 
contempt is rarely exercised in the 
United States to prohibit comment 
upon pending litigation by the 
media of mass communications. Re- 
cent cases indicate that this contempt 
power is circumscribed not only by 
the plain meaning of the Act of 1831 
but also by the First and Fourteenth 
Amendments to the Constitution. To 
date the cases offer few standards 
either for the press or the courts to 
aid in determining when comment 
on pending criminal litigation jeop- 
ardizes the right to a fair trial. That 
such comment has at least threatened 
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the fairness of criminal trials in the 
past is undisputed. 

It is suggested that comment and 
report by all media of mass commu- 
nication be unrestricted except dur- 
ing the limited period commencing 
with the empanelling of the jury 
and ceasing with the rendering of a 
verdict. During this time, no infor- 
mation which has not been intro- 
duced into evidence should be dis- 
seminated™. 

General comment upon the pro- 
ceedings should not be restricted. 
Not only should an alert and able 
press report the decisions of the 
courts, but it should also inform the 
public factually and accurately of 
the conduct of individual judges 
and the administration of justice. A 
responsible free press and an upright 
judiciary will find little conflict be- 
tween the guarantee of free speech 
and the requirement of a fair trial. 





73. State ex rel. Pulitzer Publishing Co. v. 
Coleman, 347 Mo. 239, 152 S.W. 2d 640 (1941). 
See Ex parte McCormick, 129 Tex. Cr. 457, 88 
S.W. 2d 104 (1935). 

74. Pennekamp v. Florida, 328 U.S. 331 (1946). 
See Abrams v. United States, 250 U.S. 616, 627 
(1919), in which the intent of the speaker was 
held relevant in determining the existence of a 
‘clear and present danger’’. See also the dis- 
senting opinion of Mr. Justice Douglas in Dennis 
v. United States, 341 U.S. 494, 583, in which he 
criticized the decision for making ‘‘freedom of 
speech turn not on what is said but on the intent 
with which it is said’’. 

75. Members of government boards and com- 


missions which exercise quasi-judicial power which 
intimately affects the lives and property of many 
citizens do not have authority to cite for contempt 
by publication. 

76. While lack of malice or intent might be 
considered in assessing the penalty, it should not 
relieve the wrongdoer of all liability. If the 
theory of penalty is its in futuro effect, some 
punishment should induce greater caution. 

77. A voluntary code of conduct by press and 
radio commentators could accomplish this end 
in a democratic fashion. The principle of self- 
restraint is well-known to the judiciary and has 
been admirably adopted by many trades and 
industries. 





APPENDIX 


Cases Since 1928 Involving Contempt by Publication 





Name 


—— 


Facts 


Decision 


Evaluation 





People v. Parker 
397 Ill. 305 
74 N.E. 2d 523 (1947) 


a 


Letter to foreman of grand jury 


Guilty 


Right. Not free 
press issue 





Tay'ington v. Municipal 
Court of City and 
Covnty of San Fran- 

, 193 P. 2d 

1948) 


Chamber of Commerce Committee 
published in press resolution that 
judge of traffic court be removed 


Acquitted 


Right 





herman v. U.S., 
KF. 2d 676 (CLA. 
950) 


Press & radio charges criticizing labor 
injunction and demanding judge be 
removed 


Acquitted 





ov. Harney 
U.S. 367 (1946) 


Press criticized judge’s order to jury 
to return verdict for plaintiff in civil 


case—pointed out that judge was a 
layman and not elected 


Acquitted 
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Pub. Co. v. Coleman 
347 Mo. 1239, 152 
S.W. 2d 640 (1941) 
































extortion charges against union lead- 
ers—(Court points out litigation not 
pending and similar actions which 
are pending were not mentioned by 
name) 





Bridges v. California Criticism in press of labor injunction Acquitted Right 

314 U.S. 252 (1941) 

Nye v. U.S. Inducing litigant to withdraw action Acquitted Right bs 
313 U.S. 33 (1940) 

Lanoix v. Home In- Attorney uses discourteous language Guilty Right. Not fr: e 
demnity Co., 204 La. in courtroom press issue 

1044, 16 So. 2d 832 

(1944) 

State ex rel. Pulitzer Press scathingly criticizes dismissal of Acquitted Right 








In re Nelson, 103 
Mont. 43, 60 P. 2d 
365 (1936) 



































Press criticizes decision on sale of 
debentures—period for filing for re- 
hearing had not expired, other pub- 
lications introduced to show bad 
intent 





Guilty 





Wrong 




































































Bldg. Corp., 129 F. 

2d 173 (CCA 7, 1942) 
cert. den. Kausal v. 

79th and Escanaba Corp. 
317 U.S. 670 




















sending of communications to credi- 
tors 


State ex rel. Hall v. Attorney sends copy of motion to cor- Guilty Wrong 
Niewoehaer, 116 Mont. rect minutes of court and show that 
437, 155 P. 2d 205 judges were not present but em- 
(1944) ployed as railroad adjusters to at 
torneys in the state 
Ex parte McCormick Court order not to publish testimony Acquitted Right 
129 Tex. Cr. 457, of trial until companion case is con- 
885 S.W. 2d 104 (1935) cluded is disobeyed 
In re George F. Nord Violation of court order prohibiting Guilty Wrong—violated 


free speech, arose 
out of civil case 








Doss v. Lindley, 53 
F. Supp. 427 (Ill. 
1944) 


























Person being investigated who was 
an attorney sent communications to 


grand jurors 


Guilty 





Wrong—could 
have proceeded 
by indictment 
for tampering 
with jury—not 
free press issue 








People v. Doss, 382 
Ill. 307 (1943), 46 
N.E. 2d 984 cert. 

den. 320 U.S. 762, re- 
hearing den. 320 U.S. 
813, appeal dismissed 
325 U.S. 825 























Same facts 


Guilty 





Same 
conclusion 









































La. 137, 7 So. 2d 
688 (1942) 
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ceedings against press which criti- 
cizes pending litigation—no jury 


McLane v. Romano, Publication of article accusing union, Acquitted Right 
312 Ill. App. 281, under receivership pursuant to court 
88 N.E. 2d 545 (1941) order, of being operated by gang- 
sters—reply also published 
Graham v. Jones, 200 Individuals institute contempt pro- Acquitted Right 


Kiri ha 
108 Ut 
9d 435 


re 
Robins 
for Cit 
P. 2d 7 
im Te. 
Power 
Supp. 
1947) 
Craig 


963 ~U. 


US: Vv. 
230 (S 
1929) 





Ex pa 
P. 481 





State 
Neb. | 
625 ( 


La. 1 
688; 
ion c; 
Islan: 
148 } 
3d 14 


On 
Pub 


ished 
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Kirkham & Sweetring Pamphlet assailed city court which Guilty Wrong but 
108 Utah 397, 160 P. had only one judge—author held in erroneous judg- 
a 9d 435 (1945) contempt by that judge—Supreme ment corrected 
Court issued writ of prohibition in appellate 
oar against further contempt proceed- court 
: ings 
Robinson v. City Court Press criticism of final decision Acquitted Right 


for City of Ogden, 185 
P. 2d 256 (Utah 1947) 








In re Portland Elec. Trustee transmitted letter criticizing Guilty Wrong 

Power Co., 97 F. bankruptcy plan without submitting 

Supp. 903 (D. Oreg. it to the court 

1947) 

Craig v. Hecht Published letter assailing judge for Guilty Wrong 
bei 268 U.S. 255 (1923) actions in pending receivership (Sup. 


Ct. held habeas corpus not the appro- 
priate remedy to test the legality of 
the judgment) 








U.S. v. Sullens, 36 F. 2d Publishes articles alleging pending Guilty Wrong 
ve 230 (S.D. Miss.. action not in good faith 

1929) 

Ex parte Shuler, 292 Radio broadcasts by minister criticiz- Guilty Wrong 

P. 481 (Cal. 1930) ing refusal to continue certain cases, 


charging judge with letting promi- 
nent persons plead guilty to lesser 





crimes 
State v. Lovell, 117 Insurance claim on appeal to Sup. Guilty Wrong 
_ Neb. 710, 222 N.W. Court & paper publishes editorial 
“ 625 (1929) stating it does not think Sup. Court 
. justices will be influenced by specifi- 


cally detailed personal interests 











Graham v. Jones, 200 Criticizing pending civil action be- Acquitted Right 
La. 137, 7 So. 2d fore judge questioning validity of 
nd 688 (1942) and compan- state constitutional amendment 

ion cases 

People of Virgin Press criticism of judge in scurrilous Guilty Wrong 
Islands v. Brodhurst terms and seeking racial vindictive- 

148 F. 2d 636 (C.C.A. ness. Note that the trial judge was 

3d_1945) reversed on appeal and that his mo- 


tives were exemplary 


Only eight of some seventy-five cases involving contempt by publication cited in Nelles and King, Contempt by 
Publication (1928) Col. L. Rev. appendix, should, under the criteria suggested in this paper have been pun- 
ishe. These cases were: 





Hughes v. Territory, 85 Pac. 1058, 10 Ariz. 119 (1906) 
State v. Howell, 80 Conn. 668, 69 Atl. 1057 (1908) 

Ex parte Burns, unreported, Balt. Crim. Ct., Jan. 4, 1927 
Telegram Newspaper Co. v. Comm., 172 Mass. 294, 52 N.E. 445 (1899) 
Globe Newspaper Co. v. Comm., 188 Mass. 449, 74 N.E. 682 (1905) 
State v. Judge, 45 La. Ann. 1250, 14 So. 310 (1893) 

_ In re Independent Publ. Co., 240 F. 849 (1917) 

See also Ex parte Lindley, 75 Cal. App. 122, 241 P. 934 (1925) 
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Books for Lawyers 





‘Foresight is the art of using 


P. O. Box 9082 





It is good foresight to double-check your tax computation. The time required to correct 
and cpologize for an error will pay for ten years subscription to the 


PARAMOUNT FEDERAL INCOME TAX CALCULATOR 


Select the exact tax instantly without any scribbling. Handy pocket size with dignified and 
attractive cover and ring-type binding. Used by trust companies, Revenue Agents, attorneys, 
accountants. Special edition—income tax rates only—single copy $2.00. Complete edition 
with withholding tables and helpful information—$3.00. Quantity prices on request. 


PARAMOUNT PUBLISHING COMPANY 


“A ten-dollar error in computing the tax—Will spoil a good job on the law and the facts”. 


the other fellow's hindsight." 


Charlotte, N. C. 








Books for 
Lawyers 


(Continued from page 821) , 


Corporate TAXATION AND 
PROCEDURE IN PENNSYLVA- 
NIA. By Leighton P. Stradley and I. 
H. Krekstein. New York: Commerce 
Clearing House, Inc. 1952. $7.50. 
Pages vi, 544. 

Corporate Taxation and Proce- 
dure in Pennsylvania by Leighton P. 
Stradley and I. H. Krekstein is the 
only modern textbook on the sub- 
ject. The second edition, in a single 
volume, published in November, 
1952, covers the major tax levies of 
Pennsylvania, including domestic 
and foreign bonus, capital stock and 
franchise tax, corporate loans tax 
and corporate income taxes. 

When the original edition was 
published in 1940, the Franchise and 


The President's 

Annual Report 

(Continued from page 791) 
California, Assistant Attorney Gen- 
eral in charge of the Criminal Divi- 
sion of the Department of Justice; 

Albert J]. Harno, Urbana, Dean of 
the University of Illinois Law 
School; 

Theodore Kiendl, New York City, 
Counsel to the New York Crime 
Commission; 

Walter P. Armstrong, Jr., Mem- 
phis, Tennessee, former Chairman of 
the American Bar Association’s Com- 
mission on Organized Crime; 
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Corporate Net Income Tax Acts of 
1935 were being tested in appeals to 
the courts involving many contro- 
versial points, and the first reports 
had but recently been filed under the 
Bonus Act of 1939. In the interven- 
ing years, there have been many court 
decisions and legislative changes af- 
fecting both substantive and pro- 
cedural law. Although the editors did 
a remarkable job of predicting the 
outcome of pending litigation in the 
1940 edition, the new edition fills 
a definite gap. It not only brings 
the earlier edition up to date, but it 
is entirely self-sufficient. 

Many parts have been redrafted. 
For example, Title I on Domestic 
and Foreign Bonus has been rewrit- 
ten to consolidate and clarify as well 
as to incorporate recent statutory 
changes. Because of the repeal of the 
State Personal Property Tax in 1943, 





Edgar N. Eisenhower, Tacoma, 
Washington, a practicing lawyer. 

I believe this distinguished com- 
mittee is destined to make a report 
which will have a profound impact 
upon criminal justice in America. I 
trust that the Bar generally may find 
and welcome an opportunity to par- 
ticipate in its constructive efforts. It 
is contemplated that this investiga- 
tion will be the broadest and most 
thorough ever undertaken into the 
adequacy of our system of criminal 
justice. 

The study will not be concerned 
with the social and psychological 


the title on corporate loans tax. pre- 
viously written by constant reference 
to the former, has been made self. 
sustaining. 

The past few years witnesse an 
unusual number of changes in pro- 
cedure, either by court decision, 
through litigation or by departinen- 
tal rulings. These have all been in- 
corporated in the new edition, thus 
providing a reliable guide for filing 
tax reports, petitions for resettle. 
ment, changes in federal income, pe. 
titions for refund and review, ap- 
peals and for avoiding penalties. 

Perhaps the most useful feature of 
the work is the appendix containing 
the legislative history of each tax act 
and a table of cases. The history is 
invaluable in pinpointing a particu- 
lar amendment. The table of cases 
contains every Pénnsylvania corpor- 
ate tax decision pertaining to the 
levies under consideration, and also 
many cases of other jurisdictions, all 
having references to the appropriate 
section where the principle involved 
is discussed. 

Lawyers, accountants and corpo- 
rate fiscal officers, as well, are fortu- 
nate in having available this fully 
documented, authoritative work on 
Pennsylvania corporate taxation. 


BENJAMIN B. BASTIAN 
Philadelphia, Pennsylvania 


causes of crime. It will begin with the 
existence of crime and ascertain the 
facts relating to the actual adminis- 
tration of justice. I know of no more 
appropriate project as the initial re- 
search effort of the American Bar 
Foundation’s new Research Center. 
The American Bar Center is cedi- 
cated to the public good, and it is 
fitting that its first attention should 
be devoted to the neglected field ol 
criminal law in all its phases, in 
which every American citizen |ias 
such a vital stake. 

I have confidence that the results 
of this study will show that scie tific 
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research into legal problems is not 
onty practical, but of immeasurable 
benefit to the public and the legal 
pt )fession. 


Membership and Dues 


There is general agreement that we 
must (a) increase our membership 
and (b) provide more revenue if the 
organized Bar is to achieve its mis- 
sion. 

Our Special Membership Commit- 
tee favors the unit membership plan 
whereby all the members in a duly 
organized and functioning local bar 
association could affiliate with the 
American Bar Association and pay 
all dues to the local, state and Amer- 
ican Bar Associations at the same 
time, through the local Bar, This 
committee made a careful study of 
other professional organizations, par- 
ticularly the American Medical As- 
sociation and the American Dental 
Association. ‘The former has a unit 
membership and the latter has an in- 
tegrated membership. Thus, each 
Association represents more than 
three fourths of all the active practi- 
uioners. Our Board of Governors au- 
thorized the Special Committee to 
conduct a few pilot studies among 
and_ local associa- 


state voluntary 


tions. 

It is quite apparent that if we pur- 
sue our individual and highly selec- 
tive method of membership it will 
be many years before the American 
Bar Association truly represents a 
majority of the lawyers of the United 
States. Our House of Delegates pro- 
vides a representative form of mem- 
bership, but we need the force and 
collective effort of all reputable mem- 
bers of local associations. 

Revenue: It our Association had as 
iembers 50 per cent or more of 
\merican lawyers at the existing 
s, we would not be faced with the 
‘ssity of an increase in dues. But 
must have ample funds to carry 
in effective program. Until our 
me is implemented, 
mative seems that annual 
s must be raised. Furthermore, 
completion of the American Bar 
iter will 


our only 
our 


mean greater main- 
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TRACERS CO. of AMERICA 
513 MADISON AV. NY. 22 NY. 








tenance costs, and the operating ex- 
penses will increase in proportion to 
the program of the Center. The 
American Bar Association cannot 
adequately fulfill its responsibilities 
on its present limited income. Hence, 
I recommend that, effective July 1, 
1954, the annual dues shall be $25.00 
per year, with a proportionate ad- 
justment for those who have prac- 
ticed less than five years. 


Public Relations 


Our public relations program has 
produced far greater results than the 
meager financial appropriation war- 
rants, but we need more money for 
this activity. Our Chairman, 
Sidlo, and the new Executive Assist- 
ant, Don Hyndman, and members of 
our Public Relations Committe have 
done a superb job with their limited 
funds. I believe the first real job of 
public relations should be among the 
members of our own Association and 
profession in order to acquaint the 
lawyers with the value and achieve- 
ments of the American Bar Associa- 
tion to the individual lawyer. It is 
also obvious that the public does not 
have the true information regarding 
our vast work of the Bar for the pub- 
lic good. The allocation of over 
$500,000 by the American Medical 
Association for public relations last 
year, in comparision with our budget 
of $20,000 for our public relations 
program, is so disproportionate that 
the comparative figures alone should 
convince any fair-minded lawyer that 
ours is inadequate. 

This year our committee has issued 
a revised Public Relations Manual 
for local bar associations; obtained 
the authorization for a 75th Anni- 
versary commemorative stamp; in- 
formed all state and local bar officials 
of current developments in this field; 
co-ordinated the program with state 
and local bar associations, handled 
important news releases and _ per- 


Tom 


formed many other worth-while 
tasks. But the public service program 
of the organized Bar is still relatively 
unknown and untold to the pro- 
fession and public. We must have a 
comprehensive, informative and co- 
ordinated public relations program. 
This costs money. We get far more 
than our expenditures justify because 
of the unselfish devotion of the mem- 
bers of our Public Relations Com- 
mittee and interested lawyers. Final- 
ly, it is pathetic to realize that the 
legal profession spends far less on 
public relations than any comparable 
profession or business of the number 
and income of our profession. 


Lawyers Indemnity 


Our special committee appointed to 
make a study of this important sub- 
ject has obtained very convincing data 
from several provinces of Canada and 
the Law Society of England, where 
the plan has operated successfully. 
I believe public confidence in and 
the high integrity of the British and 
Canadian legal profession have been 
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unfair trade? 


"A.TOULMIN. Ji. 





No client or his lawyer is exempt from 
the impact of the anti-trust laws. This 
monumental 7-volume work is the only 
text on the subject. 

A beautiful 50-page illustrated BROCHURE, 
describing the work in detail, is available to 
members of the American Bar Association 
upon request. There is no obligation. Ask 
for your copy now. 


THE W. H. ANDERSON COMPANY 


Law Publishers 
524 MAIN ST. CINCINNATI §f 
su eae ew ee eee ee oe | 


been stimulated by the favorable 
public relations resulting from the 
indemnity fund created by the pro- 
fession in those countries. New Zea- 
land lawyers have operated this plan 
for many years with great success. 
Banks have a system of insuring 
deposits. Practically all business 
organizations require fidelity bonds 
for officials and employees handling 
money. Now and then a lawyer em- 
bezzles his client’s funds. Why 
shouldn’t each of us pay a small sum 
annually to provide indemnity for 
losses of clients’ money entrusted to 
members of our professional organ- 
izations? Lawyers of at least three 
provinces of Canada have volun- 
tarily created an indemnity fund for 
such a purpose and the leaders tell 
re it is the best public relations they 
have. I believe the American Bar 
Association should ‘give serious con- 
sideration to this idea. I am confident 
such a plan will elevate our pro- 
fession in public esteem. 
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Legal Assistance 


Continued progress has been made 
in furthering Legal Aid and the 
Lawyer Referral plan. Legal as- 
sistance for the poor and those who 
can pay only a small fee is a continu- 
ing program. Efforts to obtain federal 
or state subsidies to finance legal aid 
have not been abandoned. I believe 
the great majority of the lawyers of 
America are in favor of these pro- 
grams being administered through 
the organized Bar and supported by 
private means. 

More attention should be given 
to legal aid in criminal cases. Various 
plans have been offered, including 
state-employed public defenders. 
Pending some final determination of 
the public defender question, I be- 
lieve that lawyers should be assigned 
to defend accused persons who are 
unable to pay counsel, and they 
should be assisted by senior law 
students from our accredited law 
schools. There should be legal aid in 
criminal cases as in civil cases. Like- 
wise, Lawyer Referral services should 
create panels of reputable lawyers 
who will accept criminal cases. 

Legal Aid and Lawyer Referral 
services have been expanded this 
year. But we should continue expan- 
sion until “no cost and low cost” 
legal services are accessible to all 
citizens. 


Judicial Selection, Tenure 

and Compensation 

Our Standing Committees concerned 
with these problems have been most 
active during the past year and our 
relations with the new Attorney 
General, Department of State and 
Judiciary Committees of Congress, 
have been most co-operative and 
fruitful. Confidential relations and 
methods of procedure have been 
established which should result in 
better qualified members of the 
judiciary. 

Judicial salaries should be raised, 
to attract and hold eminent members 
of the profession to judicial posts. 

The Association plan for the se- 
lection and tenure of state judges is 
receiving the earnest consideration 
of bar associations and legislatures 


in a number of states. 

No greater responsibility is our: « 
the legal profession than to maint.:i1 
and improve our independent judi. 
cial system from the attacks by the 
criminal and subversive eleme::ts 
here and abroad. New judicial 
tems in other lands patterned alice 
ours also demand our continued sup- 
port. The free peoples of the world 
realize that an independent system 
of justice is the greatest guarante« 
for individual freedom. 


-_- —_ 


7 a 


Films on American 

Lawyers and Courts 

Through the co-operation of the 
American Bar Association and the 
State Department two films _por- 
traying the functions of American 
lawyers and court procedure will be 
made with professional talent. The 
American Bar Association will pro- 
vide the necessary technical assistance 
and guidance. One film will be for 
showing overseas, in order to depict 
American law in action. The other 
will be for use in our own country, 
through bar associations and inter- 
ested public organizations. 

We have long complained that the 
good qualities of the American law- 
yer were not presented in the proper 
perspective through commercial 
films. This will be a co-operative 
effort between the motion picture 
industry, the American Bar Asso- 
ciation and the State Department, to 
portray the United States independ 
ent judicial system and legal pro- 
fession. 


American Law Library for Japan 


Through the generous gift of West 
Publishing Company, the American 
Bar Association presented a library 
of United States law to the Universi- 
ty of Tokyo Law School. It will serve 
the faculty and students of that great 
University, and will be available ‘or 
the Bench and Bar of Japan. 

An appropriate ceremony was held 
in April, 1953, upon the occasion of 
the delivery of the library in Tokyo, 
at which representatives of govern- 
ment, leading jurists, and members 
of the Bar of Japan and the Uniied 
States were present. 
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Continuing and Specialized 
Legal Education 


Continuing education for practicing 
lawyers is well established. It has 
grown beyond the expectations of the 
most enthusiastic and has convinced 
the skeptics. Bar associations and ac- 
credited law schools are working as 
a team to improve the quality and 
foster wider dissemination of the 
program. Bar associations everywhere 
are conducting the short institutes. 
Those of longer duration are made 
possible through co-operation be- 
tween the law schools and the organ- 
ized Bar. Now there is a universal 
demand for courses of continuing 
education for credit and noncredit. 
Hundreds of lawyers are continuing 
their education towards a master’s 
degree in law. Others are studying for 
specialization and improvement of 
existing specialties. 

It is apparent that the time has 
come for the American Bar Asso- 
ciation to co-operate with the Asso- 
ciation of American Law Schools and 
the American Law Institute in pre- 
scribing minimum standards for the 
practice of a legal specialty, and 
for appropriate certificates to be 
awarded to those who meet the neces- 
sary requirements of experience and 
education. I am not in favor of re- 
quiring specialization in law, but 
after one chooses to specialize there 
isno reason why he should not meet 
minimum requirements for the 


The Treaty-Making 

Power 

(Continued from page 811) 

affairs down to the last detail.*° 
The President’s conduct of all for- 

eign relations would not be in the 

least disturbed. The objection can 

be, therefore, only to subjecting 

expressly executive agreements to 

congressional regulation. 

s remarked earlier, many able 
layers believe that power of regula- 
ticn already exists. Moreover, any 
bill inordinately regulating execu- 
ti‘ agreements would face a presi- 
deitial veto. 

Vhen the Secretary of State says 
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practice of his specialty. This is a 
pressing development requiring the 
best thought of the leaders of the 
organized Bar and accredited law 
schools. 

Our Special Committee on Con- 
tinuing and Specialized Legal Edu- 
cation is giving serious consideration 
to these new demands. The com- 
mittee has splendid co-operation 
from the Association of American 
Law Schools and the American Law 
Institute. I am confident that a work- 
able and stimulating report will be 
submitted for consideration within 
the near future. 

Our approved law schools should 
be subject to continual inspection by 


that of the whole series of executive 
agreements made at Yalta, the ones 
having a long-range permanent 
effect could not properly have been 
made by the President and could 
have no legal effect until made as 
treaties—with the same for Teheran*! 
—that pretty conclusively establishes 
that the power of Congress to regu- 
late them should be expressly af- 
firmed, for as Senator Watkins re- 
marked: “I agree they never had 
force of law. They were completely 
illegal and invalid, but it is done.’’4? 

When Secretary Dulles stated that 
executive agreements not submitted 
as treaties or validated by Congress 


our Association, and at its expense, 
in order that Association standards 
are maintained and improved. 


This report to you would be in- 
complete if I did not here record 
my heartfelt gratitude to the many 
members of the Association who have 
helped me so much in my work on 
your behalf, and to the literally 
thousands of members of the Asso- 
ciation, who, through countless indi- 
vidual contributions, have continued 
the magnificent work of the Ameri- 
can Bar toward the better administra- 
tion of justice in America. 


Respectfully submitted, 


Rosert G. STOREY 


“cannot constitutionally become law 
of the land”,# he must have over- 
looked the decisions of the Supreme 
Court in the Belmont and Pink* 
cases, holding otherwise. 

In light of the suggestion made by 
a former official of the State Depart- 
ment*® “that for controversial inter- 





40. Minority Report, page 35. 

41. Hearings, pages 873, 874, 885. 

42. Hearings, page 885. 

43. Hearings, page 828. Secretary Dulles does 
not believe the Congress now has power to 
regulate executive agreements. Hearings, page 
892. : 

44. U. S. v. Belmont, 301 U.S. 324 (1937); 
U. S. v. Pink, 315 U.S. 203 (1942). 


45. McClure, International Executive Agree- 


ments, page 378. Mr. McClure was formerly with 
the Department of. State. 
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national acts the Senate method 
[treaties] may well be quietly aban- 
doned, and the instruments handled 
as executive agreements”, it is ap- 
parent that to restrict treaties and 
leave executive agreements unre- 
stricted would be unwise indeed. 

"5. It is asserted that if the Amend- 
ment were now the law, the con- 
clusion of an armistice agreement in 
Korea would be virtually impossible 
in the absence of special congres- 
sional authority.*¢ 

It is submitted that this is in- 
correct. The President’s powers to 
conclude an armistice would be 
completely unimpaired unless in the 
armistice he should attempt an agree- 
ment conflicting with the Constitu- 
tion or intended to create internal 
law in the United States—a presump- 
tion not to be indulged in. 

How, under the Amendment “spe- 
cial congressional authority” would 
be required, it is impossible to under- 
stand. 

Senate Joint Resolution 1, as re- 
ported out, does not require advance 
authorization but merely confirms in 
Congress power to regulate execu- 
tive agreements—over the years and 
as experience dictates—to chart a 
course between the multitudinous 
housekeeping agreements which the 
government must make daily, on the 
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one hand, and the Teherans, Yaltas 
and Potsdams, on the other. Except 
to the extent that Congress acts to 
prevent abuses of that power, the 
whole field of executive agreements 
will remain unregulated as hereto- 
fore. 

6. The minority report cites state- 
ments, often made by opponents of 
the amendment, that treaties “only 
rank on an equality with congres- 
sional enactments’’.*7 True, a statute 
may supersede a treaty’s internal ef- 
fect; but can any statute give the Fed- 
eral Government legislative 
competence? Obviously not. A treaty 
can. If they were on an equality there 
could be no conceivable objection 
to the “which” clause—the major 
focus of attack on the amendment. 


new 


To undo a treaty internally by 
statute may, however, require a two- 
thirds vote in both houses to over- 
ride a presidential veto.*% 

Such a repudiation of our treaty 
obligations by statute could have no 
effect under international law.*® 

7. It is stated that thoughtful men 
can well conclude that its real effect 
is to make unconstitutional the path 
to peace.5? 

Let that be answered by the pres- 
ent Secretary of State:*! 

It is always tempting to look on 
treaties as an easy way to make high 
ideals come true. Actually it may do 
more harm than good for one nation 
to attempt by treaty to impose its 
moral standards on another people. 
Human rights should have their _pri- 
mary sanction in community will and 
when treaties ignore that, and try to 
substitute an alien will, the treaties 
themselves usually collapse through 
disrespect, dragging down the whole 
structure of international law, order, 
and justice. 

What is true of human rights is 
true of other treaty subjects. There 
is no magic in a treaty to bring about 
results incompatible with the con- 
ideologies and 
set policies of nations. 

8. It is asserted that under the 
amendment even the treaty ending 
the Revolutionary War could not be 
enforced by the Federal Government, 
since it protected prewar debts, and 
the persons, liberty and property of 


flicting ambitions, 





British sympathizers who bec:ine 
United States citizens (with recipro- 
cal protection afforded in Britain).® 
That was answered over a hundred 
and fifty years ago. 
Justice Chase said in Ware v. Fyl- 
ton, 3 Dall. 199 (U. S. 1796): 


The authority to make war, of 
necessity implies the power to make 
peace; or the war must be perpetual. 
[Page 232] 

A right to make peace, necessarily 
includes the power of determining on 
what terms peace shall be 
[Page 236] 


made, 


That the British debt question 
was father of the treaty-supremacy 
clause and one of the prime motives 
for formulating the Constitution can- 
not be denied. 

But that it failed in attaining that 
objective is history.5% 

9. It is asserted that under the 
amendment a Canadian division 
passing through the United States 
en route to help us repel an invasion 
of Alaska would be impeded by state 
laws relating to carrying arms, speed 
of vehicles and the like.54 

The argument is fanciful if not 
fantastic. It was fully answered dur- 
ing the hearings by George A. 
Finch,®> and it was answered more 
than a hundred years ago by Chief 
Justice Marshall in The Exchange v. 
McFadden, 7 Cranch 116 (U.S. 1812). 





46. Minority Report, page 35. 

47, Minority Report, page 40; Dulles, Hearings, 
pages 823, 824; again repeated, 2 N.Y. State 
Bor 7. 

48. The Secretary of State, Mr. Dulles, un- 
doubtedly did not have this in mind when he 
stated a majority vote would do it (Hearings, 
oage 870) unless he assumed a President willing 
to undo the internal effect of the treaty. See 
Hearings, page 1241. 

49. Chief Justice Taft as arbitrator between 
Costa Rica and Great Britain, quoted in Hear- 
ings, page 104. 

50. Committee Report, page 38. 

51. Louisville Speech, Hearings, page 863 

52. Minority Report, page 46. The same state- 
ment is made in 2 N.Y. State Bar 6. 

53. The author reviewed the history of British 
debts and their eventual payment by the United 
States at Hearings, pages 110-111. Virginia debtors 
who paid a second time were indemnified by 
Virginia and the states were reimbursed by ‘ie 
Federal Government (Cowles Treaties and © 
stitutional Law, footnote 107, page 85). 

54. Hearings, page 199; Minority Report, pose 
49; see also 2 City Bar, pages 167, 189. is 
argument was made by two gentlemen from * ew 
York and has been adopted by the Mirci'ly 
Report. 

55. Hearings, pages 1144-1145. 
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The exemption arises from sover- 
eign immunity under international 


law. 

10. ‘The Amendment will not af- 
fect the President’s powers as “‘Com- 
mander-in-Chief of the Army and 
Navy of the United States”. These 
are not mentioned in the Amend- 
ment but Congress already possesses 
broad powers not only under the 
“necessary and proper” clause but 
under the war powers and the express 
power “To make Rules for the Gov- 
ernment and Regulation of the land 
and naval forces’’.5¢ 

The matter of executive agree- 
ments made as Commander in Chief 
or otherwise has already been dealt 
with. 

The foregoing covers the principal 
objections. 

The argument is often advanced 
that delegating our sovereign powers 
to an international organization re- 
sembles the getting together of the 
original thirteen states to form our 
federal union. 

An editorial in the New York 
Times on April 8, 1953, stated: 

rhe resolution is dangerous because 
it forbids any treaty that would allow 
any foreign Power or any international 
organization [meaning the U.N. or 
one of its agencies] to control the 
constitutional rights of American citi- 
zens within the United States “or any 
other matter essentially within the 
domestic jurisdiction of the United 

States.” [Italics added.] 

To argue that by treaty this coun- 
try should be able to do what the 
thirteen states did by conventions in 
the several states, simply argues that 
the Constitution prescribed effective 
means for its utter destruction with- 
out resort to the amending process, 
for the powers delegated to the Fed- 
erai Government were so “delegated 
in trust to the United States, and are 
incapable of transfer to any other 
parties’ .57 

hey cannot be abandoned or 
su: rendered. 


ecretary Dulles testified that in 
recent years a trend had developed 
ry to use treaties to effect social 
an’! other reforms and to impose on 
us conceptions of 


to 


human _ rights 





“alien to our traditional concepts”; 
that this tendency caused widespread 
and legitimate concern on the part of 
“alert citizens” and was reflected in 
the proposed amendment. He argued 
that the arousing of that concern 
corrected the evil.5§ 

He remarked to Senator Bricker:5® 

I believe that the changing trend in 
this country against the things that in 
substance if not in form were un- 

American have been very largely due 

to what you have done. [Italics 

added.] 

But he conceded that amendment 
of the Constitution should not de- 
pend on who was in the White 
House.®° 

He stated that the present admin- 
istration did not intend to become 
a party to treaties like the Covenant 
on Human Rights or the Convention 
on Political Rights of Women,*! and 
he abjured the declaration of 
the preceding administration that 
“There is no longer any real dis- 
tinction between international and 
domestic affairs” at least to the ex- 
tent of characterizing some of the 
areas suggested for treaties as® 

not ...a proper area for treaty mak- 

ing. We do not consider that you 

properly can or constitutionally can 
use the treaty device in order to effec- 
tuate internal reforms. 

But he suggested no way to prevent 
subsequent administrations from 
abjuring his abjuration, reversing 
his policy and pressing for “un-Amer- 
ican” things in “American” form. 

Obviously the only way to do that 
is by constitutional amendment. 

“We the people” established this 
Government and if the people want 
a world government or to delegate 
outside the country powers they 
originally delegated exclusively to 
the Federal Government, the way is 
open through constitutional amend- 
ment. It should not be done by the 
back door route—the treaty route.® 

No great constitutional question 
can ever arise without sharp dif- 
ferences of opinion between sincere 
and honest partisans. None ever has. 

Even Alexander Hamilton op- 
posed the Bill of Rights as unneces- 
sary and even dangerous.*4 It was 
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adopted over his objection, and to- 
day we celebrate Bill of Rights Day. 

The necessity of the Amendment is 
clear. The burden of showing it 
either unnecessary or dangerous has 
not been met by its opponents and 
cannot be met by any combination of 
suggestions that treaty law should 
be. substituted for the amendment 
process. There must be no “vanished 
liberty” for failure “to stretch forth 
a saving hand while yet there is 
time.” If the treaty power is un- 
limited then as Jefferson said “we 
have no constitution”.® 





56. Ex parte Quirin, 317 U.S. 1, 25-7, 29; Steel 
Seizure Cases, 343 U.S. 579, 588-9. 

57. Chinese Exclusion. Case, 130 U.S. 581, 609 
(1889). 

58. Hearings, page 824. 

59. Hearings, page 889. 

60. Hearings, page 879. 

61. Hearings, page 825. 

62. Hearings, pages 877-878. 

63. Hearings, page 936. 

64. The Federalist, No. 83 (Hamilton). 

65. ‘‘Our peculiar security is in’ the posses- 
sion of a written constitution. Let us not make 
it a blank paper by constructions. | say the same 
as to the opinion of those who consider the 
grant of the treaty power as boundless. If it is, 
then we have no Constitution." 10 Jefferson, 
Writings, 419 (lib. ed. 1903). 
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